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e A SEPTET OF JUDGES. f 


[ Ar tho last hour of tho last day of his sittings on the Bench of the Bombay High Court, Mr. 
Justice Parsons, with an almost intūitive regard for historic justico which was so characteristic 
of his powerful intellect, observed to the Bar assembled before him: “ My last caso has been heard, 
my last judgment delivered, and I huve been sitting before you now,. . .. feeling somowhat in 
the position of ono who, after a long and arduous trial, is about to have judgment pronounced upon 
him.” Nowthat both he and his six colleagues referred to in the following lines haye all left the 
Bench, and some have even died, I have thought it befitting the present occasion, after eight years of 
the composition of these lines, to allow the reproduction of them in print, with no more than a few 
transpositions or changes of occasional phrase. While they presided as Judges, I felt thore was no 
exercise of the mind for a practitioner which was fraught with more literary interest than when 
it employed itself in the plcasurable quest of what Cousin ideally call? the true, the beantiful 
and the good’’ to be perceived in the judgments recorded by gach of them, leaving the other distinc- 
tive marks to be remembered by those who feel disposed so to do, If I were to reframe the lines this 
day, I might „probably start, ina deeper and more reflective strain, with quite a new train of ideas 
for their metrical expression ; and no doubt, many a sympathetic sas the same judgments may 
likewise discover a different basis of relative excellence to work upon froin that which once suggest- 
ed itself to me. Tot capita, tot sensus, I trust, however, I have attempted faithfully to differentiate 
in my own way those traits which are nearest to a faiyly-reasoned prosaic estimate, without exceed- 
ing the limits of a sonnet J. e 


If in onx’s judgments we may often find 
The law unfolded from its ancient source, 
We see ANOTHER studious to anforce, . 


e. JOURNAL. o. 


The law corrective on the lawless mind: ° 
While in the TareD is diffideyce combined 
_ With power that Wins conviction, and resource 
Varied: the FOURTH pursues an anxiogs course ° 
Lest wrong be done by means of justicd blind : 
The FIFTH, impatient of the law’s delays, ¢ .. =e 
Speedsejustices with despatch ; the etxtx delights oP 
In depths of knowledge his past years recall: e o ° 
. The Last and chiefest of the group unites | 
His balanced mind and broad, beyond all praise, 
With the ken sense and learning of thom, all. f s 
April 1895, Zoo ewes D, 
dil . ° 
r E e 
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EXECUTION OF MORTGAGE DECREES. 





s. A. SALDANEAS B. A. LIB. d 
*) 48 i Busggorara ‘Jibon. 


H icii of the Transfer of Property Act dealing with the decrees 

t T andex&cutiqa of décrees in mortgage suits, have given rise td aJarge 

number of decisions of the High Pourts in India, many of them Full Bench 

e . rulings, frequently in conflict with one another. The mass of this literature ° 

ig somewhat bewildering and staggering to law 8tudents, practitioners or 

"Judges, who are not over-fond of wading through the Law Reports. ` The. 

provisions which have raised suchá grand crop are shown belew for easy 
teference, in the form of a statement :— 


e ; 
















D Object of section ss i i $ 
Section. | explained in the Order to be passed by Courts, 
marginal ‘note. 





(a) To pay debt within certain date 
within 6 months. 


7 i 
; PARN, (b) If debt bo paid, plaintiff to res 
g 8&6 , iDocree in foreclosure biit, transfer mortgaged property &e. 5 
E (e) On default eqyjty of “redemption 
G = to foreclose. 
i : (a) 1 debt is paid, defendant to be fut 
e è on if hecessdry, — 
87 © [Order absolute for foreclo- (3) a default order absolute for 
3 $ sure. foreclosure—provided time for 


payment may be extended, 














The same ag in fi 
© ess el Deoseefor sale, f D o ag i toreclanry EA 
a 7 c) On default, sale of mortgaged pro- ° 
3 perty. 
. : s Procedure when defeadant {3 The same as in foreclosure suit, 
é 8 g ys amounbdus. _ (b); Order absolute for sale. 
è Order abgolute for salo. | : 
ej e G ` aL 
o e| ° (a a gamo asin foreclosure suit. 
” . 3 as . Do. Do. 
, g 92 Beorée in redemption salt. +: Gh default, foreclosure, or sale as 
gee i , the case may be. 
£ s Ih case of rédemption, i - . The same as in foreclosure suit. 
a ° bs posscasion. b) On defaule, order absolute for sale , 
.° ` > ° |) In default, foreclosure ‘or or forecloauro—prorvided time may e e 
N , sale, . be onlarggd. 
e s >. da male ni DNI 
» e a 
e á “ 
e e 
e + . es é 
e e 
e * s 
(J . 
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2. The scheme of the Legislature in enacting the°abov, menéioned 
sections appears fo provide one set ofrules (sections BG, 88 and 92) for the 
adjudication of the claims of the parties, and anothez set of rules (sections 
87, 89 and 93) for the steps to be taken, if the mortgaged dekt, determined 
or ord@red to be determined, is discharged r it is not discharged, as the cage 
may be. The former provide for a “ decree,” as indicated in the marginal 


notes to the sections and as defined in section 2 of the Cixil Proeedure Code;* , ° 


and the latter for setting the machinery ,of law in motion, in case the : 


edeoree is complied or otherwise, for enforcing the decrees. 
3. In the draft Trasfer of Property Bill, the words “preliminary 


decree” stood for the word “decree,” as it now stands in the marginal notes e’ 


in sections 86, 88 and 92, and “decree” for “order absolute.” The Lpgisla- 
ture appears to have intentionally dropped the word * preliminary” before 
the word “decree,” and to have made use of the words “order absolute” for 
what was at first intended to be a final decree. This is further clear from 
the substitution of the word “decree absolute” for the words “final 
decree” in schedule IV, form 129, of the Civil Procedure Oode, required in 
connection with section 87, Transfer of Property Act. The word “decree” in 
the words “decree absolute” is thought by several commentators to be a 
mistake for “order,” since section 87 provides,for an “order absolute” not 
“decree absolute.” The word “order” appears to haye been advisedly 
used by the Legislature, in the sense understood in thp Civil Procedure 
Code and as digtinguished in that Cade from the word “decree.” 

4. This view has not been adopted by several eminent Judges, who 
have held that the order or decree contemplated by sections 86, 88 and 92 to 
be a decree nisi, or a preliminary or conditional decree, which in ditself is 
not capable of execution, but becomes a complete decree only after 

gthe orders under sections 87, 89end 93 have heen Passed. A further 
conflict of opinions arises on the question whether decrees for sale 
in mortgage suits are to be ogrried* out unde» [the provisions 
of the Oivil Procedure Code or under special rules "*framed. by 
the High Courts under the authority given in sectign W04, Transfer of 
Property Act, “to make rules consistent with this Act for carryimg out, 
in itself and in the Courts of Civil Judicature, subject t8 its superinten- 


dence, the provisions contafned in thig chapter. ” The very frame-york è - 


of the Code of Civil Procedure, # the laws relating to the procedure of the 


Courts of Oivil Judicature” would go to show that its rules apply to all . 


dsinds of suits and applications filed in a Civil Court, excépt where special e 


rules of procedure te the contrary are laid down. No such epecial rules 


having been framed by the Legislature; it would follow that any rules the ° 


e e 


= e e . 
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e 
High Courte are empowered to make by section 104, Transfer of Property 
Act, must be only supplementary to the rules of the Civil Procedure Oode. 
As a matter of fact, when, the Transfer, of Property Act wag brought into 
-force, the Civil Courts spontaneously continued their previous pragtice of 
À. applying the provisions of the Civil Procedure Oode in executing moftgage 
. ,decrees.for sale as well as in regard to the institution of mortgage suits. 
* It canno? b? denigd that the provisions ‘of the Civil Procedure Codé in 
_' e regard to the institution of suits in Part I, are generally applicable to the 
* e institution of mortgage suits. So far they are provisions “for carrying out + 
. the provisions” of Chapter IV, Transfer of Property Act; for,the words “car- « 
tying out” mean much more than “executing decrees.” If then those pro- 
visions of the Civil Procedure Code apply to the institution of moytgage suits, 
why should not,Ohapter XIX of the same Code, apply in executing mortgage 
decrees, when the Transfer of Property Act does not provide a special proce- ° 
dure ? Even if the provisions of Ohapter XIX, Civil Procedure Code, could 
not be regarded as per se applicable to orders for sale under the Transfer of 
Property Act, the Courts would, it seems, be fully justified in applying them 
e under the authority of section 649, Civil Procedure Code, which provides that 
_ they shall apply te the execution of any judicial process (among others) for <, 
the sale of property, which may be desired or ordered by a Civil Court in 
any oivil proceeding. The Calcutta High Court by a special Notification 
has applied sections 286 to 294 and 304 to 319 of the Civi? Procedure Code 
to such sales, as it held that those provisions did not apply per se to them. 
The other High Gourts have leftethe Civil Courts to their own spontaneous 
*e movement. They had however to decide the point in several cases that came 
before them. Further difficulties have arisen as to the period of limitation 
to be applied to applications under sections 87, 89 and 93. In this article, 
e itis proposed to bring together the leading decisions of the High Oourts on 
s the several points that have come before them. Ishall forbear from 
* encumbering the érticle with foo mapy cases and try to collect and classify 
onl such leading decisions as will help to bring out the priciples. 
4. I shall Sassify the decisions under the following headings :-— 
.PAnr'First.Nature of the proceedings under the several sections (86- 
. e 87, 88-89 and 92-93) f 
i Parr BECOND.—The procedure governing the proceedings. 
Pant Tairp.—The rules of limitation governing them. 


.° R . Parr First, . r : 
Nature of the proceedings wnder sectigns 86-87, 88-89 and 92-98. eo 
mg _ 5. This question came up for decision before the Full Bench of the 
: ¢ Madra? High Court (Karuppan Ohettt v. Tandavaraya, 25° Mad. 244) in 
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this shape, namely, does an appeal lie against an order réfusing_to make ` 


an order absolute “for sale upon an application made, under section 89, 
Transfer of Property Act. On this question Sir Charles Arnold White 0. J. 

observey: “The order of reference is in general terms, but the point for 
determfnation is whether the order in efuestion is an order made in 
execution proceedings to which section 244, Civil Procedure Oode, applies,” 

or, in gther words, “ Is a decree made under section 88 of the Ast ẹ decree 
which in itself is capable of execution, or is it a "decree which is 
‘merely preliminary or conditional and not capable of execution until the 


è “order absolute” referred to in section 89 has been made”? The question 


was answered in the negative and it was held that an appeal from an order 
absolute made under that section lies under s. 540, Civil Procedure Code, 
as an appeal from an original decree by a minority of the Judges of the 


° Full Bench—Sir Oharles Arnold White O.J. and Moore J. The ground. 


on which they restedis stated in the following passage of the learned 
Ohief Justice’s judgment:—‘The order or decree contemplated by the sec- 
tions 86, 88 and 92 appears to me to be a preliminary or conditional decree 
which, in itself, is not capable of execution. Otherwise it is difficult to see 
>why each of these sections should have its correlative section dealing with 
the legal results, which ensue (not which may or may not ensue according 
as to whether payment is made or not ) and empowering the Oourt to order 
that certain things shall be done (not that certain things shall be done in 
a given event). At any rate as regards the foreclosure and redemption 
sections it seems clear that the Legislatyre had in mind the well-knowh 
practice of the Chancery Division in England and that it was intended that 
there should be no final adjudication until an order absolute was made. I 
see no good reason for holding that the Legislature, intended that in suits 
efor sale the procedure should be otherwise. If tfe “correlativé séctions, ag 
I have termed them, did nothing more than provide the machinery for 
enforcing substantive rights, which had been already declared and finally 
adjudicated upon in the previous sections, there would be mortsforce i in, the 
argument that the proceedings under the correlative sectipns were nothing 
more than proceedings in execution. But this is not the case. For 
instance, the enactment which empowers the Court to deliver possession 


of the property to the nfrtgagée, when the Court has ordered that the s 


mortgagor be debarred absolutely of his right to redeem is to be found i in 
section 93 and notin section 92. Again notwithstanding the ‘decree’ 


eander section 88 the defendant’s right to redeem continues to sibsist and 


the security continues to subsist. It is not until an ‘ order absolute * 
ip made under -section 89 that the Tight and the security are "extinguished, i 


¢ 
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° §. It may with due respect be pointed out that the Legislature no 
mose contemplates éxtinction of the relative positions òf mortgagor and 
mortgagee of the parties by decrees under sections 86, 88 and 92, Transfer 
Property Act, than those ‘of creditor afd debtor under a money decrge under 
the Civil Procedure Code, In either case the status ante quo, clearly «defined 
by the Court, continues until the debt is liquidated after the deoreg. The 
+ e decree “in either, case amounts to only “a formal expression of an 
adjudication upon any right claimed or defence set up in a Civil “Court, 
* whon such adjudication so far as regards the Oourt expressing it decides 
j the suit ” (section 2, Oivjl Procedure Oode): Sections 87, 89, and 93 . 
*e provide how such an adjudication is to be carried into effect, if either 
tHe orders in sections 86, 88 and 92 are complied with or they are not 
complied with by the defendant, as the case may be. The provisions are 
only intended to set the wheels in motion, and that only on the application ° 
of the parties concerned; when the provisions of the Civil Procedure Code as 
regards sale come to aid to drive the machinery forward, in cage there. is the 
necessity of a sale of the mortgaged property. This appears to be the ground 
mainly on which the majority of the Judges of the Full Bench in the Madras 
case, disagreeing with the learned Ohief Justice, held that the proceedings 
under section 89 are proceedings in execution of the decree under section 
88, and that an order passed under itis appealable as an order passed 
under section 244, Civil Procedure Code. 

7. The Allahabad High Court has also held that PPE under sec- 
tfons 87 and 89 are proceedings ia execution and subject to the ruleg of 
procedure governing such matters—Kedar Nath v. Lalji Sahai (12 All. 61, 
¥.B.); Oudh Behari Lal v. Nageshwar Lal(13 All. 278, F. B.). In Rajkumar v. 
Bisheshar. Nath (16 All. 270) the Allahabad High Court had to deal with the 
question Whether comission of a diregtion to pay interest in the order 

° absolute” under section 89, for which provision had been made in the order 
under section 88, any way affected the liability to interest. The High 
Couxt answeszéd the question in the negative on the ground that, the order 
under section 89 g not in itself a supplemental decree, but ig simply an 
order directing that certain things shall be done in execution of the decree, 

. that*the decree tote executed isthe decree passed under section 88 and 

- %that the procedure provided for by section 89 isebut nee the steps to be 

taken ‘towards and in execution of that deoree. ; 
; 8. The Caleutta High Oourt has however held the contrary, view, 

e aamely that proceedings under section 89, Transfer of Property Act, are nobe 
proceedings ia ¿execution of a decree, but are proceedings in continuation 
* of the original ‘suit: —Tiluch Singh? y..Parsotein (22 Cal. 925), Tara 


` 
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Prosad Roy v. Bhobodeb (22 Cal. 931), Pramatha v. Khetrà (29 Cal. 651),° 

9. The point’has not arisen directly in the ‘Bombay High Court, But 
thie tenour of the,decisions, which will be quoted belqw in connection with 
other pojnts, is in favour of the views’ of the majority of thg Full Bench 
decisio? of the Madras High Court referred to above. 

10. There is one Allahabad decision, apparently in conflict with that 
Court’s rulings quoted above, which requires to be noted.» In Chumilal v. 
Abdul Ali Lal (23 All. 331), in which a decreg under section 88, Transfer of 
Property Act, had been assigned before any order absolute was made, the 
question was raised whether‘the assignee could be, made a party to an appeal 
against a decree for sale in favour of his assignors, the original mortgagors, 
under section 372, Civil Procedure Code, which provides for assignment, 
creation or devolution of any interest pending a swit, otherwise than by 
“the death, marriage or insolvency of parties and the continuance of the suit 
by or against the person to whom such interest has come. The question 
was answered in the affirmative by Sir Arthur Strachey O.J. on the ground 
that a decree under section 88, Transfer of Property Act, being on the face 
of it not a final decree but a decree nisi, the suit in which such a docree is 
passed does not terminate the suit until an order absoluje is made under 
section 89, and that the assignee takes the jnterest subject to all the 
liabilities resulting from the application of the doctrine of lis pendens. 
The learned Chief Justice, however, pointed out that “ This conclusion is, 
I think, in no way affected by the citcumstance that for certain purposes 
an order absolute under section 89 has in some cases beep held to be an 
order passed in exeoution of the decres under section 88. That is quite true 
in a sense and for the purposes of the Limitation Act and the Code of Civil 
Procedure. But it does not alter the fact that a deczee under section 88 is 
4 Preliminary and conditional one, which requires’ to be “supplemented by 
the : erder absolute and is not final in itself.” 

11. As corollaries to thé above cogflictirtg views of the High Courts 
the following decisions may be noted;— oy 

(i). An application made under- section 89, Transfer $f Property Act, 
is not an application for execution of the decree under, section 88° bécause 
until the order absolute is made under section 89, there is in fact ‘no 
decree’ capable of execution.* It neéd not therefore be in the form pre- 
scribed by section 235, Civil Procedure Code, and its nonsverification is no 
ground for dismissing jt—Ajudhia Pershad v. Baldeo Singh (21 Cal. 818 Jı 
Tie Allahabad High Court has however taken the contrary view—Audh 
Behari Lal y. Nogeshar (13 All. 28). The Madras High Cougt*appears to 
take the Allahabad view of-the point {vidé observations of Bhashyam ‘Aiyan- 
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gar eJ. in jhe Fill Bench case quoted above on page 283 of 25 Madras). 
~e (ii). An order absolute for saleaunder the provisions of the Transfer 
of Property Act is nof indispensably necessary asa condition precedent 
for the sale pf a mortgaged property in execution of a mortgage decree: it 
is sufficient that there is an order for sale passed on the application of the 
decree-holder—Siva Pershad v. Nundo Lall( 18 Oal. 139), Tara Prosad 
v. Bholadeb (22 Cal. 931), Phulchand v. Nursingh (28 Oal. 73). *It is 
‘difficult to reconcile this ruling with the view expressed by the Calcutta 
High Court in several ofits judgments referred to above as regards the 
nature of the decree under,section 88. a 
, Gii) An application in which the decree holder states that there has 
been default in payment of the decretal amount and applies fay sale in exe- 
cution proceedings without making a request for order absolute, amounts 
toan application for such purpose (Appa v. Krishna, 25 Mad. 537). Ae 
similar view was expressed in Bhagwan v. Ganu (23 Bom. 644), in which 
Parsons J. observes: “If the Subordinate Judge had avoided technicalities 
and treated it, as what it really is, namely an application to the Court for 
an order for the sale of the mortgaged property, all his difficulties would 
have disappeared, There is no particular magic in the word absolute and 
it is not necessary that thg application for the order should state the Act 
or section thereof under which it is made”. 

(iv) An ordgr for foreclosure is an order in execution and falls under 
section 244, Civil Procedure Oode—Kedar Nath v. Lalji Sahat (12 All. 
“61, F. B. ), Oudy Behari Lal v. Nageshar Lal (13 All.278, F. B. ), Hira Lal 

v. Parmeshar Rat (21 All. 356 ). 

(tł) An order extending the time for payment under section 87 comes 
also within section 244— Amarnath Sah v. Achan Kuar (14 All. 420), «si 

(vi) An application under section 89 can be made to the Court 

charged with the execution of thé decree and need not necessarily to the 
Court, which passed the decr’e—Oydh Behari Lal v. Nageshar Lal (13 All. 
238). Theugh a mortgage decree is passed by the appellate Court, the 
application fortxecution should be made to the Court of first instance : 
Venkute v. Thiagargya (23 Mad. 521). 

° (vii) In c&se,of an application under section 89 for order absolute, sec- 
tion 248, Civil Procedure Code, applies, 0 that*notice should be issued if the 
decree nisi is more than a year old: Narayana v. Papayya ( 22 Mad. 133). 
But no guch notice need be given if the application js made within a year 
after the date of the decree, as section 89, Transfer. of Property Act, does Rot 
require anf potice to be given: Krishng Y. Mutiuswami. (25. Mad. 506). 

(viii): Section 258, Civil Procedure Code, is no. bar to the Courts’ 
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enquiring into the plea of payment raised by the mortgagor jn sayisfac-” 


tion of the decree nisi ‘under segtion 88, Transfer of Property: Act: 
Pramatha v. Kbetra( 29 Cal. 651). The contrary would be the view of the 
other High Courts, having regard to their rulings on the nature of the decree 
under that section. °° 

.,12. Here may be noted an important ruling of the Allahabad ‘High 


Courtes ‘regards the nature of a mortgage decree for sale.of movigeged pro * ,° 
perty. It was therein pointed out that, whpn such a decree is being execut- o 


“ed it is not open to persons made parties to the execution proceedings as 
legal representatives of the deceased judgment,debtor to contendin those 


proceedings that the mortgagor was not compet®nt to make the mortgage °° 


and that the decree was not one which ought not to have been-passed : 


, Liladhar v. Chaturbhuj (21 All. 277). “The case of a decree for money” says 


the judgment “in which after the death of the debtor property is attached 
as the assets of the debtor, and in which the legal representatives of the 
deceased debtor object to the attachment on the ground that the property 
attached is no part of the assets of the deceased dobtor, is different from the 
case of a decree, which orders sale of specific property. A case of the former 
class is contemplated by the rule of the Full Bench in Seth Chand Mal v. 
Durga Deo (12 All. 313). But when a decree specifically orders sale of parti- 
cular property ng question of assets can arise and the Court executing it is 

bound to execute it as it stands.” o 
Part SECOND. ` 

` Procedwre applicable to exeoution of mortgage Aeorees. 

13. The question as tothe procedure applicable in case ef sales 
ordered by mortgage decrees has run the gauntlet of several elaborate 
edecisions of the High Courts in India. . The Caldutta High Céurt in order 
to obviate all difficulties has issued the following rules under the authority 
of section 104, Transfer of Property , Actpin its Notification dated 9th 


April 1892:— . ` 
“(1) An application under this section shall be „magle by means of- a 
verified petition stating facts. e o 


(2) If the Court passes an order directing that the property, orany 


part of it, shall be sold, it shall issue a proclamation of sale and causgit to? s 


be served in the manner provided by the Oode of Civil Procedure for the 
service of proclamatipns regarding the sale of immovable property. 


 (3)- Sections 286 to 294, both inclusive, of the Code “of on Procedure o. 


shall apply to such sales. 
` (4) _ Sections 304 to 319, both" ‘inclusive, and sections 328 to 335 of the 
7? ° 
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Code ef Civil Procedure, shall apply to proceedings subsequent to sale under 
a mortgage.” ` 
The Calcutta High Court had however soon to face the question as to 
whether section 310A, Civil Procedure Code, which was introduced dnto the 
Code in 1894, was applicable to sales under mortgage decrees, in the case 
. ,of Kedarnath v. Kaliohurn (25 Cal. 708, v.3.). It was held init that the 
* section-@as*not gpplicable on the grounds (1) that section 104° provides 
e for making rules of procedure foe executing decrees in case of mortgage suits 
e . and'the Civil Precedure Code per se does not apply to them, (2) that section® 
310A was not specifically applied by the High Court as were the sections of ° 
° the Civil Procedure Code specified in the above Notification, and (3) that the 
application of section 310A would operate in extending the ttme for re- 
demption provided for by the Transfer of Property Act, and would thus , 
violate the provisions of that Act, and lead to mischievous consequences, 
14. The other High Courts have framed no rules like those published 
by the Calcutta High Court and have held that sales in case of mortgage 
decrees are governed by the provisions of the Civil Procedure Code, As 
regards the first argument of the Calcutta High Court in the case last cited, 
Sir Arnold White °0. J. in the Full Bench case of Mallikarjanadu Seth v. 
Lingua Murti Pantalu (25 Mad. 244) observes : “In my opinion it was not 
the intention of the Legislature that the Code of the ruleg should be an ev 
haustive and self cBntained Oode. I think it was intended that the special 
rules should be supplementary to the existing general rules of procedure, 
which were applitable to the subject matter dealt with in Chapter IV, and 
"e it seemg to me that ifthe Legislature had intended that the Oode of rules 
which they contemplated for the purposes of the Transfer of Property Act 
should oaste the ,provfsios of the Code of Civil Procedure, the rules 
e would have founda place in the body*of the Act. A rule, which went® 
beyond the powers conferred by, section 104, would, of course, as a rule made 
under these , powers be ultra vires; and it may be also that a rule, which 
was within the powera conferred by the section, but, inconsistent with some 
general, provision of fhe Code, would also be ultra vires.” The several Judges 
of the Full Bench geemed to think that sales in execution of mortgage decrees 
is may be regarded to tw held properly “unger” both the Transfer of Property 
° Aot Sntl Civil Procedure Code, that is, held under the authority or in 
virtue, of the provisions of the Transfer of Property Act and conducted in, 
“accordance with the procedure prescribed by the Civib Procedure Oodle. As 
regards the third argument of the Calcutta High Court, the Madras Higie 
e Court thonghSthit Osecti 0 A does not have the effect of extending the 
„time fgeredemption, pecans igh he time the section comes inta operation, 
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the right to redeem no iige: exists and the parties are ùo longer į ip the’ 
relation of mortgagor and mortgagee. Their position is that of judgment 
debtor and judgment creditor, and their rights are governed by the provisions 
of the Code, which relate to parties it that position”’ or, in other words, 
“ when order for sale i is passed under gection 89 Transfer of Property 
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“benefit of section 310 A is not allowéd* i ede 
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comprised i in the mortgage to rescind ite bint Sly in condition 
of paying compensation for such zecission to the auction purchaser, viz. 
5 per cent of the purchase money.’ 


15. The Allahabad High Court has taken the same view and has held | 


in Raja Ram v. Chunilal (19 All. 205), that the only procedure provided by 
the Legislature for conducting sales under decrees of Civil Courts is that 
which is containedin the Civil Procedure Code, and that sections 291 and 
310 A ofthe Oode would apply to a sale held in virtue of an order 
absolute for sale passed under section 89, Transfer of Property Act, although 
no power is given under that Act to postpone operation of anorder under 
section 89. . 5 

16. The Bombay High Court followed the rulings of the Allahabad 
and Madras High Oourts in Krishnaji vwẹ Mahadev (25 Bom. 104). As rè- 
gards the inconsistency of the provisions of section 310A, Oivil Proceduro 
Codo, with those of section 89, Transfer of Property Act, and the misehicyons 
consequences pointed out by the Caloutta High Court, that would follow 


,it case section 310 A was applied tg sales under Mortgage decrees; _Ranado 


J. observedi—-“There is no more inconsistency of section 310A with 
the provisions of section 89 than there ie of sectioy 310 or 311, or 
better still section 291, which last gives great discretionary powers 
to the Courts to stop or adjourn sales. As yeggrda the alleged 
mischief, it is to be noted that the Madras and Allahabad High 
Courts appear satisfied that section 310 A is in keeping With the general 
policy, which has suggestedethis and other methods of Telief modifying tho 
rigidity of execution sales. The evil sought to be remedied was, ( in tho 


words of Dr. Rasli Behari Ghose, who introduced the Billån the Supreme . 


Qoundil, which became law as Act V of 1894), that lande sold in execution 


seldom realised a fais price, and tho sales wore- hurtful both to honest ' 


creditors and debtors, and benefited nv body. b 
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° The “power „of rédeeming the land even PN its formal sale, but before 
‘cowfirmation, was, therefore, conferred on the judgment-debtor. The sec- 
tion: was drafted on the lines of section 174 of Bengal Act VIII of 1885, 
which was passed in the interests of another unfortunate class, the poor 
tenure holders, whose lands wete liable to be sold for arrears of rent. 
There i is, therefore, nothing inconsistent or mischievous in the application 


_of sectiqi- 310 A yith æ view to modify the rigours of the law of land ales 


in éxecution of mortgage decrees, any more than there is in the case of 
ordinary money decrees. In fe absence of any rules, the provisions of 
sections 304 to 319 of the Qode of Civil Procedure expressly apply to all 
sales of immovable property. The mortgagors and persons claiming under 
them are tho very persons, who need most the relief intended jo be confer- 
red on judgment-debtors, and any other construction will- defeat ‘the. main 
object of the legislation, which permits redemption even after sale in the* 


‘cage of ss who are prepared to make full compensation to the creditor.” 


Part Tmi. 
2s Rules of Limitation. . 
BTE In Boi, Manekbai v. Maneckji (7 Bom. 213) Westropp O. J. 


expressed the view thatan examination of all the Articles, other than 


-Art. 178, of the second schedule of the Limitation Act relating to.“ applica- 


tions,” shows that the applications therein contemplated arè such as are made 
under the Civil Procedure Code, and that therefore it must be concluded 
that the applications referred tojn Art. 178 are applications ejusdem generis. 
The preamble of the Act moreover purports to deal with “ certain applica- 
tions” only, not with all applications. Hence it was. held that.Art. 178 does 
not appt to applications for, probate or. letters or certificates of administra- 
tion: -In Téluck Singh Y Parsoteim (2% Cal. 925°), it was held that an appli, 
cation under s. 89, Transfer of Property Act, is not governed by Art. 178 as 
that Article is limited to applications under the Code of Civil Procedure. The 
Calcutta High Court in their judgment. cited with approval the last men- 
tioned Bombay gse,and the. Allahabad ruling in Ranbir Sing y. Drigpal (16 
All..23), in which it was held that neither Art.-178 nor any other rule of li- 
mitation applied*to proceedings under section 89, Transfer of Property Act. In 

Purgnghand v Roy Radha (19 Cal. 132), it had been held that Art. 179 did 
not.apply. The last mentioned decision of the Allahabad High Court.was 


. however overruled by that Court in Chunnilal v. Harnamdas. (20 All, 302), in 


-which it’ wag held that the second schedule of the Limitation Act applied i 
-applications y under section 87, Transfer ofe Property Act. ..The same - view 
° was uphe.d i in Parmesheri Lal v. Mohan Lal (20-All. 357). In both-these 
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cases Art: 179 was referred to, but in both a-period of more than. three year” 
had elapsed between the date fixed for payment of the mortgage money. and 
the ‘date of the applications, and the applications were held time-barred. 
It was ngt necessary therefore to decide whether Aft. ‘178 or 179 was applic 
cable. Is Ali Ahmed v. Nazerain Bibi (24 Ak 542) the Allahabad High Court 


held that:proceedings under section 87, Transfer of Property Act, are proceed- . 


ings tn execution of the decree under section 86, and but that Ayticle 178, . 


and not Article 179 governed such proceedings. The difficultiés the High Court 
had in applying Art. 179 appear to be these. The only clauses under Art. 179 
that might be applied would be:.(1) the date of the decree, and (6) [where the 


application is to enforce payment, which the order or decree orders tobe „e. 


paid at a certain date] such date. The first. clause.could not apply, becaust 
the decree under section 86 ought to fix some date, which might (or perhaps 
sought to) be subsequent to the.date of the decree, for the payment, of, the 
mortgage debt. and the decree could not be capable of execution.until such 
date. The sixth clause could not apply, because an application under 
section 87 could not be one for enforcing ‘payment; but for foreclosure, 
The same reasoning would be applicable in case of applications under 
section 93 for enforcement of the redemption decree. In case of an applica- 
tions for sale by the mortgagee under sections 89 or 93, if might be rightly 
reasoned that the application amounts to one for.enforcement of payment 
of debt, though by sale of the mortgaged property, and that therefore Art. 
179, cl. (6) would apply. s ; 
18. In Bombay the question of limitgtion is involved in some. obscu? 
‘rity. In the case of Gan Savant v. Narayen Dhond (7 Bom! 468) the mort. 
gagor, who had obtained a decree for redemption in 1856, but hade never 
paid the mortgage debt and redeemed the mortgage, brought a second 
guit for redemption in 1878. It gvas held that % deoree for tedemption, 
on ‘the default of the decree holder to pay the mortgage money 
within the time fixed by the decree, or if mone be fixed, within the time 
allowed by the law for the execution of *the decree,- operates as @ judgment 
for ‘foreclosure, and debars the mortgagor from afterwards bringing a 
second suit for redemption. The clause underlined was not hewever 
necessary for the decision of the suit. In Maloji. v. Sagaji (13 Bom. 567)*the 
mortgagor, who had obtained a decree for redemption K 
vide for sale, foreclosure or time for payment of..the mortgage money ), 
paid the money in. Court, after a suit had been filed by the -mortgagee “for . 
‘aale-of the mortgaged estate, but within three years from *the date of tle 
decree, The High Court held that no time having been fixed by the decree 
for- payment, the mortgagor had-three ybars, within which to execute -the 
» 
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* decree and as hê paid the money within that period, ho was entitled to 
reqver thé property but that the decree’ for redemption (which did not 
provide for foreclosure) would, if nof oxecuted within three years, operate 
as a foreclosure decre’. ° The latter portion was an obiter’ dictum. Theso 
obiter dicta*in both the abovgmentioned cases were disapprdwed of in 
Narayan v. Anandram (16 Bom. 480), where it was held that though 
the retlemption decree contained no clause as to the time for payment of 
the mortgage debt or foreclosure in default, yet the mortgagor cowl after 
the expiration of three years fr8m the date of the decree, execute it by pay; 
ing the debt, having regard to the various darkhasts presented by him | 
from time to time, provided they complied with the conditions of Article 
179 of the Limitation Act. Art. 179 was held ın Maruti v. Krishna (23 
Bom. 592) applicable to an application for execution of consent decree, 
which provided for redemption on payment within a month or on default, 
for redemption on payment in a certain month in any subsequent year. The 
mortgagor failed to pay within a month, but applied to redeem some 12 years 
after the decree on the ground that the mortgage debt had been paid 
off out of the profits of the mortgaged property. The Sub-Court was 
of opinion that the case was governed by Art. 178, as the right to apply for 
execution would accrue to the mortgagor on payment of the debt in the 
month fixed in any year. ‘The High Court however thought that there was 
no difference between a docree which says the “money shall be paid ” and 
one that says “the money shall be paid in future years” and that therefore 
ho docree was to be taken as operating from its date and to be enforceable 
within three years from that time, unless kept alivo by applications for exce 
cutionemade according to law within prescribed periods. In Bhagwan v. 
Ganu (23 Bom. 644) .an application for sale of mortgaged property was 
made within 3 years ftom the datg of a similar previous application, 
which had been made within 3 years from both the date of the decree under 
s. 88 and the date of the day xed for first instalment, of which there was 
default. ‘The Division Bench (ParsSns J. & Ranade J.) cited with approval 
the ruling in 20 All. 332 and thought that:Art. 179 rather than Art.178 applied. 
But itwas not necessary to decide the point. The inherent difficulties pointed 
out’ above in deling “with the Allahabad High Court rulings in applying 
Art, 179 did not arise in any of the Bombay cases and should a case arise 
similar to Ali Ahmed v. Naziran Bibi (24 All. 542 ) or one, in which there 


. isa period fixed within which the debt has tobo paid, and application 


for execution is made threc tyears after the dato of fhe decree but within 

three years. from the dato fixed for payment, the qyestion would have to 

be.determined how Article 179 cold ke made to, govern such a case, 
e 
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19. We have now to note the rulings as regards the bar of*limitétion 
by the time fixed by the Courts for redemption. In Bholanath v. Kanti- 
chandra (25 Oal: 311) it was held that where in aeswit on a mortgage the 
decree ¢f the appellate Court simply digmisses the appeal *leaving the 
decree of the First Court untouched, the time for redemption would run 
frome the date of the decree of the First Court. The apparently contrary 
decisioħ in Noorali v. Koni Meah (13 Oal. 13) was pointedeout by Bannerji 
J. as having been based on the constructio? of section 52 of Bengal Act 
e VIH of 1869. The conflicting Bombay decision in Daulat v. Bhukandas 
(11 Bom. 172), it was pointed out, turned upon’ what was presumed to 
have been the intention of the decree of the appellate Court. . 

20. Where there is good cause shown the time fixed for payment 
“of the mortgage money may be enlarged under sections 87 and 93, Trans- 
fer of Property Act. In case of sales ordered under section 89, Transfer 
of Property Act, the Court would have authority to adjourn the sale under 
section 29, Civil Procedure Code. A good case for extension of time, would 
be where an appeal has been filed against mortgage decrees, and is pending 
or the decision of the appellate Oourt dismissing the appeal leaves little 
time for payment. 

21. As regards the question whether a failure to pay the ‘mortgage 
debt within the @ate fixed forecloses the mortgageo’s right to redeem, 
the Calcutta High Court has consistently held that until an order 
absolute in proper form has been mage, the mortgagor can, upon? 
proper application made even after expiry of the period fixed for pay- 
ment, redeem the mortgaged property—Paresh Nath v. Ramjada (36 Cal. 
246), Somesh v. Ramkrishna (27 Gal. 705). The samg view has been held by 
the High Courts of Allahabad andiBombay—Rahan Y. Ghasista (20°All. 375) 
Nihali v. Mitter (23 All. 446), Salig Ram v. Muradan (25 All. 281), Nand- 
ram v. Babaji (22 Bom. 771). The Madras High Court however in a 
Full Bench decision after reviewing its own conflicting rulings ow the pojnt 
have held in Vallabha v. Vedapuratt (19 Mad. 40), that g mortgagor who 
has made default in payment of the mortgage money within the time 
limited by the decree in a suit for redemption is not entitled to apply*for 
execution of the decree aftef the time limited for payment. : 

22. Where a decree for foreclosure, sale or redemption has remained 


un-executed, and cannpt be executed owing to bar of limitation under the . 


Fimitation Act, the question arises whether a secontl syit could be 

instituted. This question was aflswered in the negative by. the Calcutta 

High -Court in Siva Pershad v. Nuitdo Lall" 18 Oal, 139). But the 
o 


e 
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decision ie Dinkur Dayal v. Bheo Golam 22 W. R. (O.R. ) 172 appears to 
bein conflict, with it. The Allahabad High Oourt held in Rajaram v. 

Ohumilal (19 All. 205) that a second suit was precluded by.section 13, Civil 
Procedure Oade. A contrary view was held in Dondh Bahadur v. Tek Narayen 
(21 All. 251), but the ground of “the decision was that the prior shit bad 
been premature. In Madras the point was referred to a Full Bench in 
Vedaprath v. Fallabha (25 Mad. 300) and it was held that where, 4 suit 
for redemption has been institgited and a decree for redemption has been 
passed therein, but not executed, a subsequent suit, is not maintainable for 
the redemption of ,the same mortgage. “The solution of the question ” 
observes Davies J. “seems to me to lie in a nutshell. If the decree the 
mortgagor has obtained is a final decree, as a majority of this Court has 
held in a reference to the Full Bench in Karuppan Ohetti v. Tandavaraya 


(25 Mad. 244), a second suit must undoubtedly be barred as res judicata’ 


under section 13, Civil Procedure Code. If, as the minority of this Court 
has held in the same reference, the decree the mortgagor has obtained is 
only a preliminary decree, then the suit is ‘still pending, and a second suit 
is barred under section 12 of the Oode.” The Bombay High Court has 
expredsed the view that a second suit would be barred by section 13, Civil 
Procedure Code, in the cases referred to above under the point of limitation: 
Gan Savant v. Narayan (7 Bom. 467) and Maloji v. Sagajé (13 Bom. 567 ). 
In the second case it must be noted that the prior suit had been for 
gedemption and the Court had not provided for foreclosure or sale or time 
for payment, aad that the sefond suit was for redemption. Still the 
principle i res judicata was applied. 
Recapitulation. 

23. ° In re-épitulating the poings discussed above, it might serve 
some useful purpose if I draw up a set of'rules of practice, which would be 
in consonance with the principles expressly or impliedly mented 3 in, the 
rulings of éhe Bombay High Court :— 

(I). A decyee passed under sections 86, 88 or 92, Transfer of Property 
Act, ts a decree, whichis capable of execution just like a decree passed 
under the Civil brogedure Code. 

_ (UI). An application made under sections®87, 89 or 93 is an appli- 
cation in execution of the decrees passed under sections 86, 88. or 92 


- respectiyely and should be made in the form prescyibed in section 235, 


Civil Procedure Code. æ 
(III). Bech an application need nat necessarily ‘be made to -the Court 
which passed the decree under sections 86, 87 or 92, Transfer of Property:Act, 


e 
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but may be made to the Court which is charged with the execution of “the 
decree. Though a mortgage decree is passed by the appellate Court, the 
application for execution should be mate to the Coutt bf first instance. > 

(IV$° An order absolute for sale is ngs indispensably nefessary as a 
condition precedent for the sale of a mortgaged property. 

(V). When an application under sections 87, 89 or 93 is made, no notice 
need bë given to the opposite party, before order absolute ‘Is passed, “unless 
the application is made one year after the dat® of the decree, in which case 
. the procedure prescribed i in section 248, Civil Procedure Code, should be 
* followed. 

(VI). Thg provisions of Chapter XIX, Civil Procedure Code, in regard to” 
execution of decrees are generally applicable to carry out the orders ‘passed 
tn sections 86, 87, 88, 89,92 and 93, Transfer of Property Act, and es- 
pecially the following sections should be applied :— 

5. 257 (Modes of payment money under the decree). 

S. 257A (Agreement to give time to judgment debtor &o). 

5. 258 ( Payment to decree holder ). 

Ss. 286 to 294 ( General rules regarding sales). F 

Ss. 304 to 319 (Rules as to sale of immoveable property). 

Ss. 328-335 (Resistence to execution). g 

(VII). An appeal against a decree passed under sectigns 86, 88 or 92, 
Transfer of Property Act, shall be regarded as an appeal pgpinat a “decree” | 
as defined in the Civil Procedure Code. ° 

(VIII). An appeal against an ordet passed under sbetiond: 87, 89 or 93 
Transfer of Property Act, shall be regarded as an appeal passed again’t an 
order passed under section 244, Civil Procedure Codey 
* (IX). An application under sections 87, 89 -or “93 shall be regarded as 
an application for execution of a decree under the Civil Procedure Code and 
be subject to the rules of limitation pregcribed’in the Limitation Act. 

(X). Where in a suit on a mortgage, the decree of, the appeHate Oovrt 
simply dismisses the appeal, leaving the decree of the efirg Court under 
sections 86, 88-or 92 untouched the time for redemption or any order tinder 
sections 87, 89 or 93 would run from the date of the decrep of the first Court. 


(XI). Until an order absolute ‘in proper form has been made, dhe * ° 


Monaco: is entitled, upon proper application made even after tho 
expiry of the period fixed for payment, to redeem the mortgage. | . . 

(XII). Where a suit for redemption sale or foreclosure has been 
instituted and a decree passed, ‘but not executed, a subsequént suit for 
either redemption, or sale or foreclosure is not maintenable. fA eb. 
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a 24. °All the above rules would apply in case of the Courts under the 
supervision of the Allahabad Higlf Court. The only rule that would be 
objected to by the Madras Courts would be rule XI on accdunt of the ruling 
in 19 Mad.40. The only rules that would be strictly in accord&yce with 
the rulings of the Calcutta High Court, would be rules IV, X, XI and XII. 


° RECENT ENGLISH CASES. 
ee E Impossibility of Coronation Procession— ` 
Inference that Procession would pass—Implied condition—Necessary ° 
Inference—Surrounding Cirowmstances—Subsiance of Contract. By a con- 
tract in writing of June 20, 1902, the defendant agreed to Hire from the 
plaintiff a flat in Pall Mall for June 26 and 27, on which days it had been, 
announced that the coronation processions would take place and pass along 
Pall Mall. The contract contained no express reference tothe coronation 
processions, or to any other purpose for which the flat was taken. A depo 
sit was paid when the contract was entered into. As the processions did 
not take place on the days originally fixed, the defendant declined to pay 
the balance of tht agreed rent :—Held (affirming the decision of Darling J.), 
from necessary inferences Arawn from surrounding circumstances, recog- 
nised by both contracting parties, that the taking placewf the processions 
on the days origimally fixed along the proclaimed route was regarded by 
«both contracting parties as the foundation of the contract ; that the words 
imposing on the defendant the obligation to accept and pay for the use of 
the flat for the days named, though general and unconditional, were not 
used with reference to the possibility of the particular contingency which 
afterwardsehappened, fad consequently that the plaintiff was not entitled 
to recover the balance of the rent fixed by the contract. Krell v. Henry 
(1903, K. B. 740). 

— Performanca, "Impotsibility of —Coronation Procession— 
Rights of Parties when Performance of Contract has become impossible. 
On May 23, 1902, fhe plaintifi’s agent, having seen a plan of certain seats 
to yiew the corqnation procession appointed to take place on June 27, which 
seats it was proposed to erect on the groynd floor of a shop, paid the 
deféndants fifteen guineas for three numbered seats. The seats were to be 
òn a structure to be erected by the defendants, and the structure and seats 
were afterwards, erected by them. The procession flot having taken place 
in consequehce of the King’s illness, the plaintiff bropght this action. The 
county cour? judge gave judgment fer the defendants. In tHobson ‘v. 
Patteeden & Co. the facts raised substantially this same question :—Held, 
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that each party must jeni in the positionin which he is found to be when 
the event occurs which makes the contract impossible of peyformance, 
unless there is something special in the terms of the contract which gites 
one or other of the parties a different right. Bjakeley v. Muller & Co. 
Hobson ». Pattenden & Oo. ( 1903, 2 K. B. 760n). 

—* Performance, Impossibilitg ‘of —Naval Review —Rights of 
Parties when Performance of Contract has become impossible—Contract— 
Oonstxuction—Costs—Discretion—Appeal—Trial by Judge without Jury— ° , 

. Order lav. r.1—Judicature Act, 1890 (43 254 Vict.c.44), 35. Bya 
tharterparty dated March 22, 1902, the defendants agreed to let, and the 
* plaintiffs agreed to hire, the defendants’ steamer, for the term of three days 
from the hour she was placed at the plaintiffs’ disposal in Lon- e 
don on the ‘day preceding that of the naval review to bè 
„held at Spithead on the occasion of the King’s coronation in 
* June or July, 1902 ; the steamer was to take up passengers at London and 
Southampton, and proceed to Spithead, arriving in time for the review, and 
returning to London on the third day of the hiring ; and the amount to be 
paid by the plaintiffs for the hire was a lump sum of 15002., payable “ 2502. 
on signing the charter, and the balance ten days before the date of the 
review.” The usual exceptions from owners’ liability in rpspect of perils of 
the seas, &c., were contained in the charterparty. The plaintiffs paid to 
the defendants 2501. on signing the charterparty, and the balance, 12504., 
on June 18, the review having in the meantime been fixed to take place on 
June 28. The review was, in consequence of the King’s illness, postponed 
on June 25, and thereupon notice that the plaintiffs would not require the 
steamer was given by them to the defendants, and accordingly she was not 
placed at the plaintiffs’ disposal. The defendants, before the postponement 
of the review, had incurred expenses amounting to 00l. in fitting out the 
*steamer and in doing other things by way of part perfofmance 3 of the con- 
tract, or in order to enable them to perform it. The review was not held 
` until the month of August, 1902, and the plaintiffs suedthe defendants to , 
recover the 15007. as money paid on a consideration which hadfailed. , At 
the trial before a judge alone, it appeared that there had, been some negotia- 
tions for a settlement of the dispute, and the judge expressed his desize that 
the matter should be left to him to say what, under the, cifcumstances and =, 
apart from the strict legal” rights’ of the parties, should be done. The ¢ - 
defendants would not agree to that course being taken, and ‘they 
also declined to aqept the judge’s suggestion that they should be , 
fontent to retain the amount of the expenser they Had-incurred and , 
have their costs. In fhe result the judge gave judgment for the defendants, 
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but ordered thaf dach of thé parties should bear thelr own costs :— Held, on 
an gppeal by tif plaintiffs from the judgment for the defendants, that the 
plaintiffs were not entitled to recover the money they had paid: Held, 
algo, on the defendants’ appeal from the order that each of the parties 
should bear their own costs, that thefe were no materials upon which the 
judge could Sxercige his discrettan by making that order, and, thfrefore, 


that the Court of Appeal had power to entertain the appeal and reverse 


his décjsign. Civil Service Co-operative Society, Limited v. General Steam 
Navigation Company (1903, 2 K. B. 756). ; 

Coxtmact—Ship—Naval Review—Contract of Hiring—Speoific Pere 
formance—Fatlure of Consideration—Liability of Hirer— Demise of Ship. 
In consequence of the public announcement of an intended Royal naval 
teview at Spithead on June 28, 1902, an agreement in writing was entered 
into between the plaintiffs and the defendant that the plaintiffs’ steamship 
Cynthia should be “ at the disposal” of the defendant on June 28 to take” 
passengers from Herne Bay “ for the purpose of viewing the naval review 
and for a day’s cruise round the fleet; also on June 29 for similar 
purposes: price 2507. payable, 501. down, balance before ship leaves Herne 
Bay.” On the signing of the agreement the defendant paid the 502. deposit. 
On June 25 the review was officially cancolled, whereupon the plaintiffs 
wired to the defendant for, instructions, stating that the ship was ready 
to start, ånd also requesting payment of the balance. Receiving no reply, 
the plaintiffs, on June 28 and 29, used the ship for their own purposes, 
thereby making a ‘profit. On June 29 the defendant repudiated the contract 
in toto. During the two days jn question the fleet remained anchored at 
Spithead. In an action by the plaintiffs to recover the balance less the 
profits made by their use of the ship during the two days :—Held, reversing 
the judgment of Grantham J., that the plaintiffs were entitled to recover, 
because {1)the venture ‘was the defengant’s, the risk being his alone; ands 
(2) the happening of the naval review was not the sole basis of the con- 
tract, so that there had been no total failure of consideration, nor a total - 
degtruction, of subject-matter of contract; Held, further, that the con- 
tract did not operate asa demise of the ship. Herne Bay Steam Boat 
Compgny V. Ha + (1903., K. B. 683). , 

o PRINCIPAL AND ` AGENT—Seoret Profit—Right to retain Commission. 
An agent to sell préperty who has sold the property but received a secret 
profit from the purchaser must not only account for that profit to his prin- 
cipal, but is not,entitled to any commission from his principal. si v. 


` Rameay’& Oo. ¢1903, 2 K. B. 638). z 


TRADE „Unron—Member of Union- Workman Deb due to Union, 
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Recovery of— Unlawful Means for Lauiful object—Moleatagion—Interfer- 


ence with Employment—Threatening Employers—Trade Uniow Offisers, 
Liability of—Combination to injure, Workman—Illegal Conspiracy- 
Threats by single Individual—Damage—Prinoipal, agd Agent—Liability 
of Trade Union for Wrongful Acts of ‘Agents. Two or more persons, such 
as the officers of a trade union, who, by virtite of their position, have special 
power to carry out their design, are not Justified in combining to prevent, 
and in fact preventing, a workman who is or has been aqnembtr eof the 
union from obtaining any employment in his¢rade or calling, to his injury, 
merely with the object of enforcing payment of a debt due from him to the 
union. Not only are such persons themselves liahle to.the workman for the 


injury so caused by them, but the union is also itself liable for the wrongful, 


acts committed by them as its agents: Barwick v. English Joint Stock 
Bank, (1867) L. R. 2 Ex. 259 ; Limpus v. London General Omnibus COo., 
(1862) 1 H. & 0.526. A combination of two or more persons, without justi- 
fication, to injure any workman by inducing employers not to employ him 
or continue to employ, him, is, if it results in damage to him, actionable : 
Quinn v. Leathem, [1901] A. 0. 495. What is a justification must depend 
upon the circumstances of the particular case. Per Romer L.J.: Even ifa 


- single individual who, by virtue of his position or influence, has power to 


carry out his design, sets himself to the task of preventing, and sugceeds in 
preventing, a man from obtaining or holding employment in his calling, to 
his injury, by reason of threats to or special influence upop the man’s em- 
ployers, or would-be employers, and the design was to carry out some spite | 
against the man, or had for its object the` compelling him to paya debt, or 
any similar object not justifying the acts against the man, then that indivi- 
dual is liable to the man for the damage consequently suffered: Quinn v. 

Leathem. Gablan v. National Amalgamated Labowcers’ Union, af Great 
Britain and Ireland (1903, 2 K. B. 600). 

Trape Union— Stop-day”-—Oause of action—Interference with legal 
right—Procuring breach of contract—@Qonspvracy—Malictous intention— 
Justification—Mine, An intentional interference with the leg&l right*of 
another person, 6. g., the procuring of the breach of a contrgct with him, is 
an actionable wrong, unless there be sufficient justification for the interfetence. 
The circumstances which will constitute sufficient justification cannot be 
satisfactorily: defined,.and it must be left to the determination of the Ooyré in 
each case whether there is sufficient justification for an interference. Per 
Romer b.J.: In analysing or considering the circumstances’ regard, may be 
md to the nature of the contract broken ; the position of the parties to it ; the 
grounds for the breach’; the meang employed. to procure it ; thé relation of 


. 
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the person whg procures the breach to the pefson who breaks the contract ; 
anf the ebject in procuring the breach, In the case of a contract between 
aster and servant it is not sufficient for the person who procures a breach, 
by the servant to shew that he had no personal animus against the master, 
or thatit was tothe interest of himself and the servant that tha, contract 
should be broken. Per Vaughar? Williams L J.: In the case of an infentional 
interference with the contractual rights of other persons there is a legal 
* ‘prestufipfion of,malice on the part of the interferer; but he may rebut the 
presumption by proof of circumstances raising a duty on his part to advise a 
breach of the contract. The person injured by the breach may, howevet, 
neutralize the proof of a duty by shewing express malice on the part of the 
adviser, The miners employed at the collieries in South Wales, without 
giving notice to their employers and in breach of their contraets with them, 
abstained from working on certain days, called “ stop-days,” In so doing 
the miners acted (asthe majority of the Court held) under the direction or 
order of a federation of the miners, given by their executive council. The 
object of procuring this breach of contract was to keep up the price of coal, 
upon which the amount of the miners’ wages depended. In an action by the 
employers against the federation and their officers:—Held, by Romer and 
Stirling L.JJ. (Vaughan Williams L.J. dissenting), that the defendants were 
liable in.damages, there being no sufficient justification for their interference, 
Held, by Vaughan Williams L.J., that the defendants only, advised the breach 
of the contract, ard that there was sufficient justification for their action in 
ethe duty which they owed to the miners. Glamorgan Ooal Company v. 
South Wales Meners’ Federatioh (1903,2 K. B. 545). 

° Wui—Vested imterest—Contingency of either son dying before his bro- 
ther—Clause of substitution—Oonstruction of will, The testator, after divid- 
ing equally his residuetry estate between his two sons, directed that “ in the 

e event of either of my two sons dying Uefore his brother without legitimat® 
iasue, then his share shall become the property of his surviving brother ; 
but if there are Any legitimate chiddren surviving their father, then” for 
tHeir benéfit as directed :—Held, that the bequest created a vested interest 
in the sons, bu ont liable to be divested as to the son first dying (whether 
before or after the testator’s death) in favour of the objects named in the 

. Clause of substitution. Duffill v. Duft} (1903, A. C. 491 ) 
ae + WiSURANOE, MaRmne—Ineurance of Shipowner’s liability to cargo Owner 
—Suing and labouring clause — Applicability. A number of mules exceeding 
20,000l in value having been shipped in the plaintiffs’ steamship for 
e carriage, umtder a contract which contained no clause exempting the plaintiffs 
-from liability for loss of the mules through the negligence of the plaintiff’ 
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servants, the plaintiffs effected an insurance with the defendant “and dther 
underwriters at Lloyd’s, to protect’ the* plaintiffs against “liability of any 
kind to the owners of the mules up to 20,0001. owing te the omission of the 
negligapte clause ” from the contract.’ The policy was in the printed form 
of an ordinary Lloyd’s policy,containing the usual suing and labouring clause. 
‘During the voyage the vessel was stranded through the negligence of the 
plainttffs’ servants and expenses were incurred by the pldintiffs‘in® saving 
some of the mules, and in attempting to save others which were lost The 
plaintiffs sought to recover these expenses, not as a direct loss under tho 
policy, but under the suing and labouring clause as expenses incurred to 
avert or reduce the amount of the loss :—Held, that the suing and labouring 
clause was inapplicable to and formed no part of the contract of insurance, 

e and that the plaintiffs were not entitled to recover in the action. Ounuld 
Steamship Company v, Marten (1903, 2 K. B. 511). 


GLEANINGS. 


The Bar of England. 

HE four surviving Inns of Courts, (Inner Temple, Ltncolns Inn, Mid- 
dle Temple, Gray’s Inn), which I have theretofore mentioned in the 
order of their mumerical strength, near the Law Courts, which are 
on the Strand, not far distant from Westminster, “as prescribed by 
Magna Charta, are voluntary societies, self constituted, self governed, 
possessing by prescription the sole right to invest*their members 
with the privilege of audience in all the courts of the kingdom and are each 
governed by a board called “ Benchers, ” the senior being the treasurer and 
autocrat of the Inn for the period | ofa year. Thty mpy bareote disbar a 
* member, and have the fullest control of and supervision over the morals 
and conduct of their members, so far as their professional etiquette and 
mere social decency is concerned, amd in "former days regulated dress, 

manners, morals and religious observances of students. 

The Temple, as the name indicates, was the honfe ig England of the 
famous monastic order known as Knight Templars, anf when this order 
was suppressed, in 1213, jt 1evexted to the possessiom of the Crown, and 
subsequently passed to the Knights Hospitaliers of St. John and Jerustlem, ° 
who, in the reign of Edward L., devised the property to certain professors ‘of 
common law, and thfs it became the earliest settled place for séudents of - 
‘aw, “apt and eager,” as the Qtatute of Edward I. runs. ° 

The Inns are each richly cndowed. These are the Imns which Jak 
Cade, who, in 1450, advoustey killing all the lawyers, meditated pulling 
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dow. The Hall is the chief object of interest of the “man with Baedeckers,” 
as tt is the central building and gathering place of the barristers from the 
surrounding buildingseor. courts of angient design and those of the Inner: 
and Middle Temple with their stained glass windows, high egilings 
and- great oak rafters, are most interesting. Four long oak tables, 
with , primitive, backless benches, each accommodating about ,one 
° hundre% &nd agshorter table ina dais for the Benchers, are ‘canned 
for lunch, and again at 6 @clock, when many Benchers, barristers, 
and students, in their white wigs and black robes, assemble for dinners—À 
“Fuzzy Wuzzy. from Afriea,” the Hindoo, the Mohammedan, the West 
e Indian, the Egyptian, the Boer—children of the Empire, who congregate in 
London, “the stony hearted stepmother,” imbibe a little legal &nd perhaps ` 
other knowledge, and scatter to the four quarters of the globe. The gardens 
of the Inner Temple are famous, as are those of Gray Inn, which were 
laid out by Francis Bacon when treasurer of the Society, and it is here in- 
teresting to note a curious custom, probably inaugurated by Bacon in 
furtherance of favoritism with the Queen, and still surviving in this Inn, of 
drinking toasts on grand days to the glorious, pious and immortal memory of 
Queen Elizabeth. . It is in the former that the great annual flower show 
is held ; that barristers stroll after dinner in the summer, play tennis in 
the late afternoon, assemble in large numbers on rare ogeasions like the 
blooming: of a centyry plant, or, when the sun shines, to unconsciously in- 
dulge in a form of worship not mentioned in the ritual of the Ohurch of 
England, and cogdemned by ther in Oriental Sun Worshipers, as heathen. 
It is here also that the Inns of Court Rifle Volunteers frequently drill, their 
popular*name being the “Devil’s Own,” this name being given to thom by 
George IIJ., when he was told that they were all lawyers. 

The joint Ohurch of the Inner and Middle Temple is deservedly famous, 
as its congregation is composed of barristers, those who, as someone has 
observed, serve the Lord in such a maaner as not to offend the devil. Each 
barsister has the privilege of bringing two ladies. It is deemed a distinc- 
tion for a clergymaneto be invited to occupy the pulpit. It was here, in the 
Thirteenth Century, that lawyers met their clients, as, similarly Sergeants, 
7 6 wary and wise,’ echosen from the most learned and opulent of the 


proisanps, 


“ Nowhere so busy a man as he, ` 
d And yet he seemed busier than he was, ” 

‘were accustomed iq resort to St. Pauls Cathedral, whêre each had a ‘pillar, 
? assigned him,” This practice probably had iés origin in the fact that, prior 
e to 1207, the "learned in the law were petsons in holy orders, the judges of 

King’s Gourt being bishops, abbots and the like. 
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It is to the council on legal education, composed of five Beachers from 
each of these Inns, that the students must apply if he would follow Punch’s 
advice, “ Get called to the Bar, and work at something else ”__a profession 
where, tg the majority, a mere existence must be the result of patient toil 
and difsppointment, and, for admission to‘which he must give evidence of 
good character, and stand certain examinations, the preliminary gne as 
to Knowledge of the English language, the Latin lawguage*atd Eng- 
lish history. Exemption is granted to thgse who have passed a public 
examination at any university within the British dominions, though 
in England, as here, many of the busiést advocates and judges 
have never entered a college; or for a commission in the army of 
navy, or the,[ndian civil service. Legal instruction is given, and frequent 
examinations are held, in the Inns during the three years’ period of incu- 
*bation, and, though the qualifications for admission do not reach the New 
York standard, the chances for success there on mere “ pass knowledge ” 
of the law are remote. The winnowing process is a severe one, since a 
code of etiquette forbids them to undertake certain sorts of work, or to 
do work except in a fixed scale of fees, or toform copartnership, or to in 
any .manner seek business, or to take work directly from a client, other 
than a solicitor, whois usually educated and discriminating. Hxcept in 
rare instances of wills or marriage settlements the barrister cannot have a 
lay client, or evex hold conference with one in a commergial spirit save in 
the presence of a solicitor. As someone has observed, the client is lathered, 
in one shop and shaved in another. To the public the solicitor (office 
lawyer, or “lower branch” of the profession) is the lawyer of first instance, 
and the only sort of lawyer with whom the client comes in contact. ° 

Another requirement before admission is he observance of the 
ancient custom of eating six dinners each term, twenty-four a year, 
at 87} each (only twelve for Oxford and Oambridge students) in the Hall of 
the Inn to which the student is attachgd. Hs must be present at grace 
before dinner, during the whole dinner, and until the concludirfg gracé is 
said. It is also required that, for a year prior to his cally hgbe not a person 
in holy orders. The payment of fees, something like 8950,00, are exacted 
during three years (except in the case of Oxford and Gambridge students, 
where there isa deduction}. This includes a government tax of eabout 
$250.00, and the total expense of the three years’ education varies from twb 
thousand to two thousand five hundred dollars. : ` 

- It may be well to- hote that many of the Inns—Sergeantts’ Inn, for 

instance, immortalized by Dickens and others—no longer sureive, and the 
sergeant himself is obsolete. Several small Inn, the property. af and 

J4 ° 


oam 


e 
s X e 
e ' : 


26 eee THE BOMBAY LAW REPORTER - [ron vt. 


subotdinate to the four large ones, exist, such as Turnival’s Inn, where 


Ditkens lived for a few years; Thavigs’ Inn, Oliford’s Inn, New Inn, Staple’s 
Inn and Bernard’s Ing. , 

It has been said by one of the judges that after a barrister i is qalled an 
independent income of $750,00 @ year is indispensable to him fer the 
waiting peroid. There are,'however, notable instances of men like Sir 
EdwardeUlsrk, §ir Robert Finlay, the late Lord Russell aud numerous 
others, who embarked in their profession without names or prospects» 
relying upon the two usual crutches of the impecunious young barristery 
i e, writing for the press,—“ living by stealthy literature”—and coach- e 
ing. It has been flippantly suggested that success comes to the struggling, 
or rather, waiting barrister, for he in theory in no wise advertises or bestirs 
himself for business, in three ways: 

By Huggary (i. e., by cultivating solicitors ); 

By Quarter Sessions ( Petty Courts ) ; 

By a miracle. 

We read in the lives of the Norths that even during the Fifteenth 

Century it was worth while, though, doubtless, unprofessional, for counsel 
to “hug” the solicitors so as to get business, that many hustled about 
town, obtguded themselves wpon solicitors, and perhaps bargained for busi- 
ness, and that one Jeffreys, who afterwards came to the woolsack, came “into 
full business ” by getting acquainted and drinking desperately with them. 
. The beginner frequently serves six months in a solicitor’s office, does 
his master’s work, and pays €250.00 for the privilege. He then takes 
chambers (an office and sometimes a bedroom ) in one of the buildings or 
courts of his Inn, or identifies himself with an established practitioner, 
reads and does “devidling,” i.e., doing the work of another for nothing 
more than the benefit of experienc, and whatever advantage a good 
appearance in court may bring to the devil. 

Barristers are designated’as “jyniors” until they attain the distinctive 
or Sufficient influence to become a King’s Counsel, or “ take the silk,” as it 
is termed, which is@ patent of nobility conferred by the King, and entitling 
him tô first call on the patentee’s services. In the table of legal prece- 
dence the order i fs thus: The Lord Chancellor the Lord of Appeals, the 
Lord Chief Justice, and, at the-bottom of the list, solicitors, then proctors 
barristers, doctors of law, with King’s Oounsel in about the middle of the 


© legal profession? . 


Around¢he Inns we hear of the common law bareet, the chancery 
barrister, tha barrister journalist, the, M. P. barri8ter, the corporation- 
directing barrister, who sits on a board‘(the board of one of the get Eng- 


~ Steeplechase which has been own two consecative years by a barrister of 
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lish insurance companies is composed entirely of judges and lawyers), and 
many a gold mine at the antipodes is thus honored. We should also*men- 
tion the amateur barrister, and the sporting barrister, for all come more 
or less under the latter category, and strictly obserwe ¢he numerous holidays 
of the Bar, resorting to the cricket fields and golf courses, thee Thames, the 
hunt, and the “steady old boys” to chess, Ôr their “steady rubbers” at whist 
and their “ steady bottles of port,” but whether the Englishman ever gets 
too old for field sports we are led to doubt, by the result ofthe &nftual Bar 


“sixty-eight years, and which, on one occasion, I believe, was judged by Mr. 
Choate. . 
In the law list of 1891 the names of some eighty-five hundred barristers 
and three hitndred King’s Counsel appearcd. Nine-tenths of these make 
. 20 pretense at practicing, and perhaps those who seriously hold themselves 
out for business would not exceed twelve hundred, and many of these 
languish in obscurity. In the great lettery of the Bar, only three—Sir 
Edward Olark, Rufus Isaacs and Lawson Walton—are known tothe 
“man in the street” as drawing prodigious prizes, perhaps, annually, 
fifty to seventy-five thousand dollars each—American Lawyer. 





Compromise of Divorée Suits. >» 


e 
WITHDRAWAL of an action for divorce brought bythe wife was held, 
in the recent case of Oppenheimer v. Collins (Wis.) 60 L. R. A. 406, tg 
be a sufficient consideration to support a cohveyance by the husband to the 
wife of his interest in his father’s estate as against the claims of his credi- 
tors. This case, so far as it relates to the rights of creditors, is very nearly 
one of first impression, though there is one precedent for jt in the case, of 
*Morgan v. Potter, 17 Hun. 403, in Which it was held that transfers by a 
husband to his wife in consideration of her agreement to discontinue a suit 
then pending against him for a limited divorce, and by Which the parties 
were thereafter to live separate, were void as against his credito#s when’ his 
remaining property was not sufficient to pay his debts. * Og other hand, in 
the English case of Hobbs v. Hull, 1 Cox Or. Oas. 445, it was held that, an 
agreement by which a husband, who had so behaved aseto give his wife a 
right to a divorce, provided for her maintenance in order to obvitte a 


divorce suit, would be valid, even as against the attempts of his creditors 


to have it set aside ae fraudulent. i i Š 
~The more general question ¢f the validity of compromises of pending 
or contemplated divorce suits whert no questions arise ag tothe rights of 


a 
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. creditors has bee. befere the courts in numerous cases, one of the latest 
being Moayon v. Moayon (Ky.) 60 D. R. A. 415. Ina note to this, and to 
the»Oppenheimer Oase, these authoritjes are discussed. The general doctrine 
is, of course, well established that marriage is a valid consideration for the 
transfer of property.” Therefore, when a marriage obligation has been 
broken, the rtnewal of the relation ought to be a sufficient consider&tgon for 
a contract, unless there are grounds of public policy to prevent it. This 
suggests a plain distinction between a compromise of a divorce suit, where 
by the parties arg to resume the marriage relation, and one whereby, they. 
agree to a permanent separation. But in both classes of cases the general 
conclusion from the authoritiés is that the compromise of the pending or, 
contemplated suit isa sufficient consideration for transfer of property by 
the husband to the wife for her maintenance or that of her children. - There 
have been a few cases in conflict with this conclusion, but the weight of 
authority is against thom. . f 
A question has arisen in some of the cases as tothe necessity of a 


third party or trustee tothe validity ofa contract between husband ands 


wife for this purpose, but in most of the cases this has not seemed to'be 
thought necessary, and in many of them the question has not even been. 
raised. Modern stututes have made the question obsolete in some of the 
states. While, therefore, the limited authority on the subjecs seems to 
deny the right of a husband to transfer property to his wife in compromise” 
of a divorce suit,to the detriment of his creditors, it ıs usually held that he 
can make such transfers in pursuance of such a compromise, when the rights 
of creditors are not involveds—Case and Comment 

`~ 
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Stroud’s Judicial Dictionary. Second Edition. 3 volumes. By F. Srrovp, of 
Liticoln’s Inn, Barrister-at-Law, Recorder of Tewkesbury. Lonpon: 
Sweet and Maxwell. Limited, 3 Chancery Lane, W. C. 1903. Roy. 8 vo. 





. Pages cexxvii’and 2302. Price 41.ebs. ° 


Str Monraeus F. SMITH is reported to have said: “It is of the 
utmost importanee that in ll parts of the Empire where English Law 
prevails, Imterpretation should be, as nearly as possible, the same.” 
(Trimble v. Hi, 5 App. Ca. 345: 49 L. J. C. P. 51). The truth 
of thie saying is apparent, and the circumstance that it emanates 
from a judicial tribypal that has jurisdiction over the whole of the British 
possgsgions, invests it with an air of authority? The purpose of this saying 
is eminently fulfilled by the three portly volumes before us. They contain 


. a complgte dictionary of words and phrases interprgted by Judges.and by 


Acts of Parliamefit: where these two sources fail, the definitions proposed 
by well-knowp text-writers in the differefit branches of the law have been . 
‘requisitioned. “he words are defined ag far as possible in the very words 


. 
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of the Judges ; and this is followed by a detailed list of ca§es in which the 
definition is adopted, differentiated, discussed or improved updn. If the 
word is interpreted by statutes, that definition also is given: anda 
reference to all other enactments whese the word is*ittterpreted, similarly 
or othegr ise, invariably accompanies the same. Then follow refernces to 
the leading text-books upon the subject. The interpretative literature 
upone a particular word is exhaustively collected under it in suitable 
divisions, and where a word possesses many-sided froclivitits ( of 
interpretation ), the cross-references are ind®ated in small capitals in the 
body of the notes and at their end. The plan of the work is all that can be 
desired; itis admirably conceived and excellently carried out. It maps 
out the whole of the English law and classifies it in the order of its leading, 
words. To describe all the characteristics of this magnum opus of Mr. Stroud, 
within the short limits of a review, is indeed a difficult task : but an idea of 
its usefulness can be conveyed by saying that to the student it will be a valu- 
able companion to clear up points of difficulty, to the practitioner it will be 
a serviceable vade mecum to label his arguments by the authoritative pro- 
nouncements, and to the Judge it wili be an indispensable help-mate in embel- 
lishing his judgments with luminous dicta of eminent Judges. We congra- 
tulate the author upon having successfully carried out the scheme designed 
by him, and we have also a word of praise to theewell-known publishers for 


the exceptionally aeat get up of the volumes. 
i s 


ATreatiseonthe Law of Vendorand Purchaser of Real Estate and Chattels, 
Real. Vol. I. By T. CYPRIAN WiuiramstLL. B., on Linooln’s Inn, Bar- 
rister-at-Law; assisted by J. F. Isznin, M. A. LL. M., of the Inner 
Temple, Barrister-at-law. Lonpon: Sweet and Maxwell, Limited, 3 
Chancery Lane, W. O. 1903. Roy. 8 vo. Pages xx#v and 663. Prise 1l. 5s. 
Mr. Cyprian Witt1ams, whose father’s name is well known to us as 
the author of two standard works “ Williams on Real Property” and 
« Williams on Personal Property,” has followed the wake of his renown- 
ed father, by producing a treatise on the Law of Vendor and ‘Purchager 
of real estate and chattels real. The field covered by *thgs treatise was 
till now occupied by the learned and versatile lawyer Lagd St. Leonards 
and by the skilled conveyance? and gavant Mr. Dart. But both these trea- 
tises have grown rather decrepit with age and a great many changes in the 
law have been brought about since they last received final ‘touches’ at their’ 
authors’ hands. The resent author has, therefore, in this treatise well 
seized tho opportunityot restatingthe principles of law from the’ stand-poin, 
of the pregent time. It discusses the incidents of a contract for the sale 
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. of land as they gre usually presented to the notice of conveyancers, ‘that 
is tosay, if order of time. The scheme of the work,is to treat first of the 
normal course of such a contract, where it has been made between persons 
of full capacity and ise daly brought §o completion, and to examine after- 
wards the grounds for avoiding the contract, such as, incapacity, ‘mistake, 
fraud or misrepresentation, and “the remedies to be pursued in case of its 
breach. Thus, the first Chapter begins with the formation of the congract 
of sale.® The segond Chapter gives a general account of the rights, obliga- 
tions and remedies of the partees at the conclusion of such a contract. In 
Chapter III the usual conditions are dealt with : and the reader’s attention 
is then directed to the vendor’s obligation to show a good title and its 
discharge in Ohapter fourth. The important subject of advising on titles 
generally is handled in Chapter five, and this is followed by a donsideration 
of the stipulations limiting the obligation to show a good title. The next, 
Chapter is devoted to a detailed discussion of the subject of devolution on 
death, and the death duties, regarded from the convoyancer’s point of view. 
Qhapter VIII treats of notice of trusts and sales by trustees: and the 
Chapter following this is confined to titles under the exercise of powers. 
Ohapter X covers a vast variety of particular titles, viz., sale of copyholds 
and leaseholds, sle of lands in a register county or compulsory registra- 
tion distzict, voluntary conveyances, sale of ground rents, reversions, re- 
mainders, and of purely incorporeal hereditaments, salqof charity lands 
and partnership jwoperty, sale by order of the Court, sale of an equity of re- 
,demption and of licensed property, and land subject to restrictive covenants- 
Chapter XI congerns itself with*the effect of the contract pending comple- 
tion : this effect is appreciated under two aspects, (1) the rights and liabili- 
ties ofthe parties pending completion in respect of the property sold, and 
(2) the tzansfer pending completion of the rights and liabilities under the 
contract. Chapter XII, which concludés the first volume, relates to com* 
pletion of the contract. This | process of the completion is considered in its 
various stages, namely, completion generally, search and inquiries prior to 
cotapletiofi, the preparation of the conveyance, the adjustment of accounts, 
and the executign ef the conveyance. Thus, in an intellectual voyage from 
the fdrmation tothe completion ofa contract, the reader is made to steer 
easily through every stage in the contract, ang his voyage is regaled and 
rendered delightful by the exquisite style, the scientific arrangement, the 
woll-balanced opinion on points not covered by authority, and the refreshing 
criticisg on decided cases, all adroitly improvised by® the learned author. 


An Epitome of Real Property Law jo? the use of* Students. By W. H. 
Hastina KELKE, M. A., of Lincoln’s Inn, Barrister-at-Law. The Stud- 
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ent Series, Volume I. Lonpon: Sweet and Maxwell, Fimited, 3 Qhan- 

cery Lane, W. 0. 1903. Second Edition. Or. 8vo. Pages x and 190. 

Price 6s. or Rs. 4-2-0. 

Tay, name of Mr. W. H. Hastings Kelke has already become familiar 
with our readers, as the author of many useful manuals in the excellent 
“Students Series” started by Messrs. Sweet and Maxwell of London. This is, 
the third edition of the first volume in the series, and it attends to thp*needs 
of the student in a marked degree. It is not intended to supplant any of the 
larger pieces of work on the “ Law of Real Property” but to be read along 
with them or before and after some more copious, text-book. To the student 
it presents a view of the whole field of Real Property Law in a very small 
compass. If fact it isa systematically arranged frame-work; while thé 

.8ystem of “catch words” has been carried out thoroughly by means of italics, 
capitals and inverted commas. The learned author has thus employed 
an amount of intelligence and labour to make this rather intricate branch 
of law as easy as possible ; and we strongly recommend this neatly-printed 
little volume to the student who will always do well to read this manual at 
the commencement of his studies by way of preparing a ground-work for a 
more detailed study, and to reperuse it again at the end of his studies, by 
way of classifying and assimilating his knowledge. Students in India have 
as a rule to prefix their study of equity by a detailed grasp of the law of 
Real Property in England: for their purposes, wẹ knoy of no book more 
suited than the present manual. 
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Select English Cases. A quarterly publication. Edited by Hem CHANDRA 
SEN, Vakil High Court. Oancurta: Manmatha Nath Mitra, 29 Huzuri 

Mal’s Lane. Annual subscription Rs. 8. 
°- Tux object of this publication is ~ place before the Indian puBli¢a reprint 
of such of the English cases as have application in India. It is published in 
quarterly parts each having 96 pages. In the present ygar, the publisher. 
intends to reproduce English cases from the Law Reports for the years 1901 and 

1902. In future, his programe is to confine two parts to the current reports : 

and to devote the other two toa reprint of “leading case#from 1740 (old 
series) with a separate paging.” Coming to the reports furntshed,we find shat 
the publisher has given refefences tò the Law Reports and the Law Journal 
Reports. This is followed by a succinct headnote, which is inv&rlably 
accompanied by a refgrence to the analogous Indian law or Jndian cases. The 


judgments are then set out at length. The publication, even as it ts, will be í 


much appreciated by she legal fraternity i in India as it places within its easy 
teach the English decisions; but. to make it more useful we offer the 
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” following TE TER to the learned Editor. The range of selection 
hitherto appears to be limited to the cases reported in the Law Reports 
alone: it would be bejtey ifthe cases are culled also from the Law Journal 
Reports,the Law Times Reports and the Weekly Reporter. The references 
to the cases reported are similarty confined to the Law Reports and Law 
Journal Reports ; while no references are made at all the Law Times Reports 

* and theeWeekly Reporter. Further it would be a great facility if the paging 

in the original reports is indicgted in the body of the reports themselves, as 

is done in the Revised Reports and the English Reports. Lastly, we would 

remind the editor that the yalue of publications like these rests mainly, if ° 

e not solely, upon an exhaustive antalytical index, which, we trust, will appear 
at the end of every volume. ° 


The Lawyer's Companion. Part I A. By T. V.Sansiva Row, First Grade Plead-° 
er. TRICHINOPOLY : St. Joseph’s College Press. 1903. Roy. 8vo. Pages 75. 
TEIs publication aims at furnishing a selection of Acts, imperial as well 

as local, which are of constant use in the Civil and Criminal Courts of India: 

The part before us contains the Religious Endowments Act ( XX of 1863) 

and the Court Fees Act (VII of 1870). The text of the Acts are taken from the 

authorized Goverfment Edition of the Acts: and each section of the Act is 
followed by concisely written and neatly printed notes, which set out as 
briefly as possible the points decided and which are strimged to the section 
by numerals inserted in the body of every section. Each item in the notes- 
js headed by a proper caption printed in heavy type and cases pro and con 
are arranged in erder. To each Act are added two appendices. The one indi. 
cates the places where its Objects and Reasons and Proceedings of the Legis- - 
lative Council appertaining to it can be fcund; the places to which the Act is 
extendedpand the subsequent enactments by which the same is amended. 

e The second appendix mentions the references to the rules and orders made 

under the Act by the Governor-General of India and by the local Government. 
The notes are not éncumbered with names of cases; and to facilitate the refer- 
enc, two ifdexes figure prominently in the part in our hands. One is the index 
to the names of qases ; and in the other are arranged cases in strict obedience 
to theif citations. The annotator has spared no pains to make the book useful 
as a book of reference, ‘and his ptirpose ig brought out well into relief by its 
deceateprinting.It would certainly be premature at this stage to sit in review 
over the entire publication, nearly the whole of which is yet hiddey in the 
< womb of fiturity’ | But-judging of the work by the ligħt afforded by its first 

a part, if indeed it were permissible to speak of the whole by its part, we 

can say that’ the book when completed will be a useful book of reference, 
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to its several parts. His omission to do “80, if the a#ecused is thereby 
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- Bombay Law Reporter. 
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* CHARGE TO JURY. 
By Surenpra Naru Roy, B. L. (Qold Medalist ). 


| the case of offences triable by the Court of Session, the Judge 

presiding over such trial shall sum up the evidence for the prosecution 
and defence and lay down the law by which the jury are to be guided, before 
such jurors give their verdict: such summing up and laying down the law 
is known as “ charging the jury”. ; 

In charging a jury, the Judge is not bound +2 do more than lay carefully 
and plainly befor them the ewdence as records J by him, noting discrepan- - 
cies and inconsistencies, and pointing out generally the way in which it is 
favourable or unfavourable to the accused (25 W. R., Cr., 54). In Queen v. 
Rajcoomar Bose (10 B. L. R. Ap. 36) the*Court was of gpinion that the 
Judge’s charge to the jury was not a summing up for the prosecution . 
and defence. In Reg. v. Fattechand Vastachand (5 Bom., Or.,*85) it ° 
was held that on a trial by jury a Sessions Judgeæin summing pp should 
give a full and detailed statement of the evidence on both sides; he should . 
point out the legal bearing of it, and what weight the jury ought to attach 


cd 


prejudiced, amounts to such an error in law as would justifyea Coust of 


‘Appeal in setting aside the verdict. No general rule can pe laid down as 


to when a prisoner is prejudiced by a defective summing up, but in general, 
if the finding of the jury in»such aẹcase is one that an eAppeal Court would + 
set aside if the trial had taken place with the aid of assessors, the Lourt S ° 
will interfere and set the verdict aside. In capital cases and all cases of a 
serious or complicated nature, the Judge ought to read ovet the evidence in. 
eatenso to the jury. «A Judge’s eharge to the jury should ‘consist only of ag 
summing up of all the evidence, dnd a showing how the lay Spplies to it, 
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Where facts ard as consistent witk prisoner’s innocence as with his guilt, 
innocence must be presumed; and criminal intent or knowledge is not 
necessarily imputed to every man who acts contrary to the provisions of law 
(8 W. R., Cr., 87). In Queen v. Sheppard (13 W.R., Or., 23) it was held that 
where a sunfming up of a Judge jo a jury points out to the jury the®peincipal 
features of the evidence as regards both the case of the Crown and defence 
of theprigoners, it complies with the requisition of the Code of Orifninal — 
Procedure. In Queen v. Greedhary Manjee (7 W.R., Or., 39) it has been 
held that when there is no evitlence against a prisoner, the Judge ought tg 
charge the jury for an acquittal, and not leave the jury to say whether the 
prisoner is guilty or not. ° ; 

* <A Judge should sum up the evidence on both sides before requiring the 
jury to deliver their verdict. In Queen v. Shamshere Beg (9 W.R., Or., 
51) it has been pointed out that where this provision of law has beens 
neglected, and the Judge did not sum up the evidence at all, a new trial 
was ordered. It is the duty of a Sessions Judge to give a summing up of 
the evidence as recorded before him, and to state his own reasons for 
considering a prisoner guilty (7 W. R., Or., 25). In Queen v. Dwarkanath 
Sen (13 W. R., Or., 34) it was held that a Sessions Judge in summing up is 
bound to advise’a jury on questions of fact, and may tell the jury the 
impressidh which the evidefice has made upon his own mind. A Judge may 
give the jury his opinion of guilt or innocerfve of the pri8oner, if he shows 
them clearly that the decision rests with them. In Queen Empress v. Bepin 
Biswas (I. L. R., 10 Cal., 970) it pas been held that it is open toa Judge in 
charging the jury to express his opinion as to the effect of a certam portion 
of the evidence; but he should always be careful to add that it is for the 
jury to form their own opinion. In Queen v. Bheko Singh (7 W. R., Or., 108) 
it has be&n ‘held that bare statements,of prisoners are not admissible in, 
and ought not to be alluded to by the Judge as, evidence; nor is evidence ' 
taken before the , Magistrate, eunless contradictory of the evidence of the 
same witnesses as given before the Sessions Court, evidence in the trial, or 
proper to be put to the jury. Under s. 33 of the Indian Evidence Act 
(I of ]872) evidence taken before a Magistrate can be put in before 
Sessions Judge ifthe person whose evidence, thus put in, is dead or cannot 
be found or is at sfc. a distance thate his pfesence cannot be procured 
without an unreasonai le delay and expense. In Queen v. Ramgopal Dhur 
(10 W. R., 57) it has beon pointed out that the evidence of a person, stating 


” before the jury upon ath facts which he does not fnow of his own obser- 


vation, facts which constitute the substance of the charge against a 
prisoner, and hich the jury themselyeg have to enquire into and arrive 
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at as their verdict, ought not to be allowed to go to tLe jury, and still less 
go when the person does not orally, depose befors the jury, but” “his 
evidence is presented to them in the form ofa writila deposition. When 
different trials are held at different times and againbt different prisoners in 
respect ®f the same crime, a new charge to gach jury should be Welivered in 
each case. It is not sufficient to read over to the second jury the charge de- 
liveréd to the first. 

In ‘cases tricd by the Court of Session, it is the duty of the Judge% among 
other things to decide all questions of law ‘arising in the course of the 
trial, and especially all questions as to the relevancy of facts which it is 
proposed to prove, and the admissibility of evidence or the propriety of 
questions asked by or on behalf of the parties; and, in his discretion, to 
prevent the production of inadmissible evidence, whether it is or is not 
Sbjected to by the parties. The duty of the jury-mainly consists in deciding 
which view of the facts is true, and-then to return the verdict which, under 
such view, ought, according to the direction of the Judge, to be returned. 
So that the Judge, in such trials, is to decide on matters of law and the 
jury on matters of fact. The facts, from which the jury is to come to a 
conclusion, are to be gathered from the evidence of the witnesses both on. 
the side of the prosecution and the defence. In charging the jury what the 
Judge ought to do is to lay before them the facts gathered from the 
evidence and not tô go beyond tħe record and explain. the jaw clearly. In, 
thus charging’ the jury if the Judge makes any default in stating the fact 
the fault amounts to a misdirection and on such misdirection the findings 
and sentence may be set aside by the Appellate Court. InQueen v. Busige, 
Khan (1 W. R., Cr. 17) it has been pointed out.that in giving a wgrning 
to a jury not to disbelieve a mass of.otherwise consistent evidence, because 
intone or two minor and immaterial points the witnosses made tifferent 
statements, a Judge exercises a wise discretion, and affords no ground for, 
the. objection of misdirection to the j jury. In, Lein Tir-y. Queen-Empress 
(I. L.R, 11 Cal, 10) three persons, who . were attacked and wounded 
in an bsy, formed the police on the.same day that the persons who had 
attacked, thom were.A, B, and 0.. Eighteen days aftergvards the same, 
complainants.gave to the Magistrate inquiring into the cage the nameg of 
four other persons whom they said with the three pérsons first accused, 
formed the attacking party. The seven accused were tried jointly for” the 
offence hefore the Additional Recorder of Rangoon and a jury. In his 


charge to the jury. the? Additional Recorder omitted to call their. attention to ` 


the fact that four out of the sevem accused had not been mentioned by, the 
prosecutors until after-eighteen dags had passed over. The prisoners were 
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conwicted. ø It was held that the Additional Recorder misdirected the 
juey ; that, under the circumstances, the misdirection prejudiced the four 
persons last accused ; and that the verdict must be set aside as far as they 
were concerned.” In Kog Emperor ¢. Ohidghan Gossain (7 C. W: N., 135) 
where, on the Sessions Judge’s own showing in his charge-to the jftry, the 
evidence for the prosecution was so open to hostile criticism as to justify 
the jugy-in regarding it with suspicion, it was held by Stevens and 
Harington JJ. ‘that the Sessjons Judge was not justified in making a 
reference against a verdict of acquittal delivered upon such evidenca 
Queen-Empress v. O'Hara (I. L. R., 17 Cal., 642), which was followedin Taju 
Pramanik v. Queen-Empresa (I. L. R., 25 Cal., 711), was a case in which 
upon review, a certificate having been granted by the Advocate-General under 
s. 26 of the Letters Patent, a conviction was quashed on the ground of im- 
proper reception of evidence and misdirection. The accused being upor 
his trial at the Sessions for murder, the two principal witnesses for the 
prosecution were G and M, to whom pardons were tendered by the Com- 
mitting Magistrate under s. 337 ofthe Criminal Procedure Oode, and who 
had accepted the pardon. The Judge read to the jury statements (which had 
not been admitted in evidence) by G and M, purporting to have been taken 
under s. 364. Ithas been held that the improper reception of such evid- 
ence constituted a decision erroneous in point of law calculated to prejudice 
the prisoner. The Judge further chargedthe jury that they were not to 
convict upon the evidence of G if satisfied that he was an accomplice and 
tncorroborated, but coupled thp direction with a strong expression of 
opinion that Q was not an accomplice, and it was held that this 
constitaited a misdirection in fact, though not in form, calculated seriously 
to prejudice the prisoner’ scase. In considering whether a Judge has mis- 
directed thé jury, éhe tenor and genergl effect of the whole summing up 
should be looked at, and if, upon the whole summing up the 
Court is of opigion that substantially the proper direction has been 
givgn to the j jury, it will not interfere, though the Judge has omitted to 
direct the jury expressly on some important point (I. L. R., 10 Bor., 75). 
In Empress v.¢Rochia Mahato (I. L.R., 7 Cal., 42) where nang 
up *a case to*the jury, the Judge omitted to call their attention 
to the evidence of the witnesses for thee defence. This evidence 
appeared to the High Court to be untrustworthy. It was held that the 


. summing up wag not defective on account of this omission on the, part of 


the Judgé. In Empress v. Jhubboo Mahton (I. L. R., 8 Cal., 739) Field, J., 
remarked that it is the duty of a Judge to five a Becton upon the law te 
the jury so faras to make them qudevetand the law-as bearing upon the 
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facts ; and if he does not give them an explanation of the law guilicigntly i 


comprehensive to enable them to decide the particular issue, it isea 
misdirection. 

In Queen-Empress v. Balya Somya (I. L. *R. 15 Bom. , 369) the 
accuse® wore charged with retaining stolen property under 8. 41 of the 
Penal Code. ‘The Sessions Judge, in his charge to the jury, merely directed 
thent to find whether tho property was stolen, and whether it was retain- 
ed by the accused. It was held that the charge wag defective, and 
amounted toa misdirection. The Sessions Judge should have directed the 
jury to find (i) whether the property was stolen, (ii) whether it was 
dishonestly retained, and (iii) whether the accused knew, or had reason to 
believe, the gameto be stolen property. Unless these questions were found 
by the jury in the affirmative, the accused could not legally be convicted of 
an offence under s. 411 of the Penal Oode. The omission of a Judge to point 
out to the jury the weakness of the evidence against the accused, and tho 
possibility of other persons being the guilty parties, does not amount 
to a positive misdirection. In a case where there was some evidenco to go 
to the jury, and no error in law was committed, the Gourt could not inter- 
fere (5 W. R, Or, 13). In King Emperor v. Bhut Nath Ghose 
(7 0. W. N., 345) where the Sessions Judge used as evidence under s. 288 of 
the Criminal Procedure Oode, the statement which a witness made before the 
Committing Magi#trate but which he ropudiated at the Sessions Court and 
attributed to improper influence in the course of the investigation and the 
circumstances were such that the Sessions Judge could not properly rely on. 
cither of these statements: it was held by Prinsep and Henderson, 
JJ., that the Sessions Judge did not show a proper discretion in allowing 
the former statement to be treated in evidence. 


Where a Judge in his charge to the jury admitted, gs receivable evi- — 


dence, a hearsay statement against the accused, and algo an amonymous 
letter which was put in without an attempt to show how or by whom it 


was sent, it was held that the jury had *been misdirected dnd the accused ° 


prejudiced. The High Court on this, not being able to say positfvely, of a 
perusal of the evidence, that the accused was innocent, did ngt dispose of the 
case, but ordered a new trial (24 W. R., Or, 77). In Queen-Emp'resg y. 
Imam Ali Khan ( I. L. R., 28 Oal., 252 ) it was pointed out that the forma- 
lity of calling upon an Rooueed person to enter on his defence under ehe 
provisions of s. 289 of the Criminal Procedure Code is not a mere formality; 
but is an essential par? of a criminal trial. Omission to dé so occasions a 
failure of justice, and ig not cured,by s. 537 of the Code. To allow the j jury to 
pronounce their verdict before the aecused i is called upon to grter on hig 
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* defence is aginisdirection, though the Judge omits to charge the jury at all. 
Inguch a case, cl. (d) of s. 423 of the Criminal Procedure Code does not 
stand in the way of the Appellate Ç Court's interfering with the verdict of 
the jury., 
The question then arises avhat amounts to E A ‘itd this 
has been pointed out, in Taju Pramanik v. Queen-Empress (I. L. R., 25 Cal., 
e, « 711) whjch folloyed Regina v. Naoroji Dadabhai (9 Bom. H. O. R., %58) 
and Queen-Emptese v. Haribolg Ohunder Ghose (I. L.R., 1 0al., 207), Ba it 
* is the duty of the Judge to call the attention of the jury to the differente 
° elements constituting the offences, and to deal with the evidence by which , 
* it is proposed to make the accused liable. Failure todo so amounts to 
misdirection. Queen-Empress v. Balya Somya (I. L. R., 15, Bom., 369) 
followed. Statements by some of the accused persons, which’ do tot 
amount to a confession, and which do not in any way incriminate them, are ° 
not admissible in evidence against any persons other than those making 
them. Omissions to direct the jury that,in dealing with the evidence 
against the accused other than those making the statements, they are not to . 
be taken into consideration such statements also amount to misdirection. 
° The law nowhere lays down that, when the verdict of the jury is set TAn 
the Court must necessarily direct a new trial, 
It is the duty of the Judge to explain the law to the jury (4 0. W. N., 
193) though the pleaders may have dealt with the same iff their adlarebeds - 
(6 €. W. N., 292: s» © I. L. R., 29 Cal., 379). In Jamiruddi v. Emperor (1. 
h. R.,29 dal., 782) it has been pginted out that the Judge ought to draw the 
eile tion of the Jury tothe common object, though it is expressed in the . 
* charge.. Ifthe Judge were to tell a jury that a certain fact was corrobora- ` 
tive of an accomplice, when it was not, it would be a misdirection. .In 
Ali Farir v. Queew-Empress (I. L. R., 25 Cal, 230) on a charge of rape,. 
e the Judge, in his charge to jury, said, “you will observe that this sexual , 
intercourse was against the girl’s will, and without her consent,” &c., . 
instead of saying, as he ought to hafe done, “you will have to determine 
upon the evidence of this case whether the intercourse was against the girl’s 
will,” &., and the charge went on in the same style of stating to the jury 
what had oe preved, instead of leaving it to them to decide what, in their 
opinion, was proved.® In the concluding.sentenee of the, charge, the Judge . 
said :* “you have seen the witnesses, and I have no doubt that you will 
return a just verdict.” It has been held that such a charge amounted to 4 . 
“ glear misdirection, and that the verdict was erronéous owing to such. 
* misdirection. Even the concluding sentence did not satisfy the requirements 
of a proper cha¢ge. The provisions in s.'423 (d) and s. 537 of the Criminal | 
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Procedure Code do not require that the Oourt is to go through thafacts, and 
find for itself whether the verdict is actually erroneous upon the facts. Jn 
Abbas Peada v. Queen-Emprese (I. Ii. R.,25 Oal, 736) it has been decided 
that in charging a jury it is incumbent on the Tulse fo explain the law, to 
them irforder to assist them in applying the law to the facts “of the case. 
Mere reference to sections of the Indian Penal Code defining the offence i is hot 
suffictent. 

In Emperor v. Vaman Shivaram Damle (5 Bom. L. R., 399) it has been 
held that the mere fact that some of the points of minor importance involved 
in the case were not amplified by the Bessions Judge in his charge 
to the jury as they might have been, does not amount to a mis- 
direction; and the Lordships referred to a case reported in 4 Bom? 
L. R., 683. It has been held further in the same case that where material 
tvidence which ought not to be admitted is admitted and the jury are 
placed in possession of it there is an error in law in the trial under s. 418 
of the Oriminal Procedure Oode and there is a misdirection of law when the 
Judge tells the jury that it is evidence which they ‘can consider and on 
which they can, if they think proper, convict the accused. The fact that 
after putting the jury in possession of the inadmissible evidence the Judge 
in his charge goes on also to point out circumstances which would justify 
the jury in disbelieving the wrongly admitted evidence does not thake the 
misdirection less £ misdirectior§ since the presumption is that the jury are 
aware that it is for them to appreciate the evidence andthat they are at 
liberty to take or not the Judge’s view of itẹ In Queen jv. Gujraj (3 B. LY 
R., A. Or., 43) upon a plea of alibi by the prisoners that they had lefi 
Patna on the 12th April 1869, and reached Port Canning on the 20th of 
the same month, and were not at Patna on the 30th May, the , prosecutor 
adduced in evidence a written statement endorsed on twe pieces of stamp 
paper, one bearing the endorsement of the stamp-vendor as sold on the 
13th, and the other on the 18th April, filed onthe 20th April, and alleged 
to bear the verification of the prisoners. No evidence was adduced to prove 
that the prisoners had signed it. The Judge drew the attention of the jurors 
to this ‘document and adverted to it in these té&ms: ‘if the 
written-statement was drawn up on an earlier date than th® date it bears, 
it could not have been prepafed earler ‘than the day on “which the principal 
stamp was bought 7. e, 18th.” It has been held that the document should 
net have been received in evidence; and that there wasea misdirection 
which contributed materially towards the jury finding the prisoper guilty. 

The Judge in charging the jury may misdirect them, andthe general cases 
having been delineated before, we ceme to the special cases where such mis- 
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direction ariccs, as for example in culpable homicide, forgery &c. In Queen 
ve Gunesh Lushkar (9 W. R., Or., 72) it has been pointed out that in charg 
ing a jury on the pojat of provocation in a case of culpable’ homicide, a 
Judge qhould tell the jury that, to bring the case within the exception of 
s. 300, Indian Penal Code, the prisoner must have been deprived df the power 
of self-control by grave and sudden provocation; that there ought to 
have keen suffigient cause for such loss of self-control ; and that the pfovoca- 
tion was not wilfully occasioned by the prisoner as an excuse for doing 
harm. In his charge to the jury the Judge should draw a distinction between 
two classes of culpable homicide mentioned in s. 304 of the Indian Penal, 
Code, and direct them to find specially under which, if either, the prisoner 


*was guilty (6 B. L. R., Ap., 86). This has also been held in the celebrated 


case of Queen v. Amir Khan (12 W. R., Cr., 35). When a prisoner is on 
his trial by a jury upon a charge of murder, it is the duty of the Judge to 
point out to the jury accurately the difference between murder and culpable 
homicide not amounting to murder, and to direct the attention of the jury 
to the evidence, and to leave them io find the facts and say (under the direc- 
tion of the Judge as regards the law) of what offence the prisoner is guilty. 
Queen v. Shamshere Beg (9 W.R., Cr., 51) 

The case of Queen v. Sestanath @hosal (12 W. R., Or., 60) is a case of 
misdirection on a charge of false evidence. It has beck held in this case 
that there is no misdirection, in u case of false evidence,“in a judge point- 
ing out to the jury the contrast between the evidence for the prosecution 


*.and the course followed by the prisoner (viz., a simple denial of the charge 


coupled with a refusal to examine the witnesses in attendance), so long as 
the Judge leaves it to the jury to decide between the opposing statements, 
and to credit whichever they thought most worthy of belief. In the case of 
Jugut Mohinee Basses v. Madhu Sudan Dutt (10 C. L. R., 4) the duty of the 
Juge in charging a jury in a case of giving false evidence and abetment of 
false evidence was discussed. . 

e In the forgery case of Khoorshed Kazi v. Empress (8 0. L. R., 542) it has 
been held that the Sessions Judge, in omitting to deal with the fact of pos- 
sessiog of the aécused, and in throwing the onus of proving the genuineness 
of the document*ipon them, had misdirected the jury. Inthe kidnapping 
case of Queen v. Shama Khankee (7+W. Rg Or., 22) where a Sessions 
Judge left the jury to decide upon the age of the girl who had been kidnap- 
ped. merely aiding them with his own opinion in _Which they expresged 


their concurrence ; ; it has been held that there was no misdirection to 
the jury.» ° 
In Queen v. Eshan Chander Dey (21 W.R., Or., , 40) it was pointed 
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out that the question of proof of previous conviction is one of fact which 
ought to go to the jury, and must be determined bya jury. The questign . 
of law however is for the exclusive deterfaination of the Judge,hence in the 
case of Queen v. Hosseinee (8 W. R., Or, 60) it has ben’ held that the ques- 
tion whgt&er or not a child was competent to give. evidence, waf a question 
for the Judge to decide, and not for the jury, the amount of credit to be 
giveneto the statement being all that fell within the province of thesjury, 


The error, however, in leaving the first question to the jury “was held’ to be 
no misdirection. ° 
The jurors may recommend for mercy, and such recommendation may act . 


“as an extenuating circumstance for minimising the punishment of the . 
accused. Buta Judge ought not to introduce into his direction to the jurp 
any question ‘as to recommending a prisoner to mercy, but should leave 
that entirely to the jury (14 W. R., Cr., 46). 


FEUDAL TENURES IN WESTERN INDIA. 
| 2. The Gras Tenure of Gujerat. 


bd e 
o BY. JA. SALDANHA, B. A., LL. B. 
T HE Gras tenure of Gujerat is similar, in many respêcts, to the Jareja 
tenure'of Kutch, which was treated of in the June number of this e 

opaniraa Magazine. The province of Gujerat is bounded on the west 

uvislons of by the Arabian Sea, on the north-west by the Gulf of Kutch, .° 

Gujeras, on the south by the Nerbudda river and the Arabian Sea, 
and on the east roughly by a semicircle drawn froi the head of the Gulf 
of Oambay, with the radius ending “at the mouth of the Nerbudda. It . 
has two divisions, viz., the Mainland Gujerat, ( Gurjjarashtra ), or Gùjerat 
as it is now called, covering about 48,000 square miles with a popu- 
lation of about 6,900,000; and the Peninsular Gujerat (the ancient 
Saurashtra and modern Kathiawar ), with an area of about 27, 000 
square miles and a population of about 2,350,000. The province , of 
Kathiawar is under the control of a Rolitical Officer and eonsists of five first ,°, 
class states—-Bhavnagar, Dhrangadra, Gondal, Junagad, Morvi and Néva-. 
nagar—and seven second class states—Dhrol, Jafarabad, Limbdi, Palitana, 
Rajkot, "Wankaner, ®md Wadhwan—all enjoying unlimited civil and 

e criminal jurisdiction, There are e181 other smaller states, vårying from œ 

Porbandar, (with an area of 600 square miles anda population of nearly 
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- 100,000, yielding a yearly revenue of four lakhs) to petty states of a village 


pr even a fraction of a village. 

Gujerat proper is divided into three agencies—-Palanpur, Mahi Khanta, 
and Rewa Khanta. Tite Palanpur Agency consists of the two first class states 
of Palaxfpure and Radhanpur, and ten petty states. The Maha Khanta 
Agehcy consists of one first class state, Idar, and thirty-four petty states. 
The Rewa Khanta Agency embraces six states with full jurisdictional posers, 
namely} Rajpiplé, Balasinor, Bariya, Chota Oodeypur, Lunavada, and Sunth; 
and about seventy-five other Petty states. Several of these smaller states 
exercise no civil or criminal jurisdiction whatever, but are grouped together 
under political divisions called Thanas, each presided over by a Thanadar, 
who exercises civil and criminal jurisdiction over them. In the other states 
with limited jurisdiction, the Residuary jurisdiction, as it if called, not 
vested in the Chiefs, is in the hands of Political Officers appointed by the, 
British Government. But the Chiefs of all states have uncontrolled admini- 
stration of the state revenue. 

The main feature of the Gras tenure is that where the Grasia, or 
holder of the land, is not an independent Chief or Talukdar paying direct 

nis maces tribute to the British, but is tributary or vassal to another 
Foudal System & cltief, he enjoys absolute dominion over his land, but under 
Indian Instiptions certain conditions, one of which is that of military service 
when it is required. This is also a feature qf the Jareja system and bears a 
striking resemblénce to the Feudal system of Western Europe in the 
Middle Ages. Several authors have laboured at finding the analogue of the 
European Feudal system in Indi. Colonel Tod devotes five chapters of his 
valuable work, The Annals and Antiquities of Rajasthan, to a comparison 
of the military system peculiar to the Rajputs and Feudal system of Europe, 
between? which þe trates several analogies. The Hon. Mountstuart 
Elphinstone, a former Governor of Bombay, as well as Sir Alfred Lyall in 
his Asiatic Studies,and others, also treat of this subject ; but this reference 
to it must suffice for the present. o 
*To understand the rise and growth of the Gras tenure it will be 
The grawth of tho #CCeSSATY to review briefly the history of Gujerat, which 
Grgsia Tenure. divides itself into four periods :— 

I. Tae EARLY HINDU PERIOD, during whieh several Rajput and other 
dynasties ruled in the province, up to a. D. 1297. 

Il. Tae Mussanman PERIOD (1297-1760), (a) under the early 


; Mussalman govennors (1297-1403), (6) under the Ahfnedabad kings (1403-. 


1573), (c) under the viceroys of the Moghuleemperor (1573-1760). 
- JI Ts Mangarra PERTOD (1760-1819), 
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IV. Tux British PERIOD (since 1819). ` . 


Under the early Hindu dynasties, as the tides of conquering tribes 
poured over the country one after the other, the old rylers do not appear to 
have been always swept away. The policy adopted by the Hindu kjngs was 
to carfy on the administration not only by means of the ordinary official 
governors, but even by maintaining the old chieftains, except those who 
proved recalcitrant, as hereditary governors. To them was granted the 
fullest measure of autonomy in the internal gffairs of their’ territory, with 
the sole obligation of paying tribute and rendering military service to the 
paramount power. These almost independent chieftains retained their old 
names of Raja, Rana, Raval.and Jam, and were wholly distinct from those 

‘landed proprietors, who were descendants of the old petty tribal chiefs 
subject to the direct control of the Crown, who however retained their 
*hereditary right to succeed to the portion of territory retained in their 
hands. These latter were called Grasias, the name given to those who 
held a portion. of land or revenue subordinate to a chief. Besides, under 
the peculiar custom prevailing among the Rajputs, all the cadets of a chief's 
family, the Bhayad or brotherhood, are entitled to a share in the ancestral 
property as their patrimony. Hence we find from the mogt ancient times 
traces of three kinds of hereditary landed proprietors holding land as 
vassals of the ruling chief: (1) the descendants of ancient chieftains 
reduced to vassalage and madé tributary, (2) the descandants of ancient 
chieftains reduced to subjection who held their lands from the king, 


and (3) the Bhayad Grasias who acquireddands by right of their kinship” 


to the chief. 

Under the Ahmedabad kings, Gujerat was divided for administrative 
purposes into two parts, one called the Khalsa, ar crown demesne, which 
was under the direct control of the central authority, and* the other which 
was under that of its former rulers, who had either voluntarily or by force be- 
come vassals and tributaries of the Ahrgedabad kings. Asthis tribute was 
difficult to exact, the Gujerat Sultans adopted the Mulkgirt, or Revenue Reid 
system, to collect it by military force. Under the Moghul Emperers the 
land administration was somewhat improved. The old héreditary *chief- 
tains holding their territory as tributaries were called, Zémindars, and a 
distinction was made between the quasi-independent chiefs who still beld 
their titles of Raja, Raval, Rao, or Jam and those who under the Hindu re- 
gime wore called Gragas. The latter were reduced by the first „Moghul 
Emperors almost to the condition of villeins, but in 1420 the agrarian 
disturbances, that occfred in Gujerat, forced the Emperor to, re-grant the 
ancient landholders a quarter of their former village lands as 'herèdjtary 


. 
® 


e 
$4 ef, . THE BOMBAY LAW REPORTEÍ, [von vi, 


. è 
posfessiong. The portion thus granted was called a Vanta, or share, and 
“tite holder a Vantadar; while the pqrtion reserved to the crown went by 


the name of Talpat. e , 

Besideg the Zemindars, there was a second class of landholders who 
were viceroys, governors, and nobles, to whom large tracts of fafid were 
assigned for the support of their dignity and for the maintenance ofa con- 
tingené of troops or as a reward for service. These service-lands were Called 
Jagirs and their holders Jagigdare. Several village officers, such as the 
Patel (headman), the Havildar (watchman), and the barber were also 


granted small pieces of land during the Mahomedan period, for which , 


they paid Santhi vero or Chula vero, plough or hearth tax. But their 
“position had nothing in common with tho classes of landholders under 
consideration. Another large class of landed proprietors under the 
Hindu and the Mahomedan rulers were the holders of land on religious an@ 
charitable bequests or on deeds of gift. There were thus at the close of 
the Mahomedan period three classes of landed aristocracy, apart from the 
quasi-independent chiefs, in Gujerat: (1) Jagirdars, (2) the smaller Zemin- 
dars or Grasias, (3) the Bhayad Grasias, and (4) the holders of land on 
Inam, or religious and charitable bequests. 

On the disruption of the Moghul Empire after the death of Aurangzib 
in 1707, anarchy reigned supreme in Gujerat. The chiefs oppressed their 
vassals and enlarged their territory at the Sxpense of the weaker chiefs. 
Many of the enterprising Jagirdars, Grasias, and Inamdars acquired lands 


* from their neighbours and became so powerful as to become practically 


independent. The weak and the timid gave up their lands either altogether 
or in*part and put themselves under their protection and were called Mul- 
grasias, that is, origigelly Grasias, in contradistinction to the Grasias, 
who remained “independent. For aearly a century Gujerat was the 
theatre of internecine war and bloodshed, until the Mahrattas invaded the 
country and lewied tribute on all the chiefs. 

e The Mahrattas found the task of conquering Gujerat by no means an 
easy one. Many of the Chieftains who had recently thrown off the yoke of 


aa ® the Moghul Empire and had aggrandised themselves and 
peers *™ 9 founded powerful states at the expense of their weak neigh- 
. bours, were little dispòsed to Submit without opposition to a 


-new upstart power, and offered the stoutest resistance the Mahrattas had 


ever met anyWhere in their expeditions. They had,therefore to be content 
with only a nominal acknowledgment of their supremacy from the Gujerat 
Chieftains, and their power was so little respected ‘that tribute could not 
be gollected without the revival of the old Mulkgiri or Revenue Raid system, 
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which thenceforth become a regular institution for revenue collecting, pur- ` 


poses. To add to the state of alarm and disorder, which these revenue rajds 
caused in the country, the wild and ‘predatéry class of Chieftains and 
Grasias established a system of blackmail which they fevied from villages. 
This blackmail went by the name of Tora Gras and has been” defined by 
Mountstuart Elphinstone to be “the sum paid toa powerful neighbour or 
turbiflent inhabitant of the village as the price of forbearance, protegtton or 
assistance.” The ravages committed by the Mulkgiri army and the preda- 
tory Grasias who levied the Tora Gras, threw “the country into the utmost 
disorder, chaos and misery. This state of anarchy accelerated the process 
of feudalisation of the political, social and landholding systems, a process 
which had been going on since the decline of the Moghul power. Severak 
of the quasi-independent landlords or grasias, like those of Dhank, sought 
and obtained the protection of some powerful Chieftains by surrendering 
them a portion of their lands and revenue rights and binding 
themselves by condition of military service and other conditions, while 
several powerful Chieftains encroaching on the villages of their weaker 
neighbours, reduced them to the condition of vassals and compelled them to 
surrender their lands and rights wholly or partially, and to submit them- 
selves to several burdens, such as military service and tribute. Resulting as 
this organisation did from the aggrandisement of the powerfuP and the 
helplessness of thé weak, it was the only possible system that could have 
helped to hold together a society consisting of a martial” class of people in 
those tempestuous times. But the country was hopelessly divided amonge 
several Chieftains who could never unite and who required èn active power 
to keep together, to set in motion and work in harmony these discordant 
materials as parts of the same machinery, for defensive and offensive 
operations and for maintaining peage at home. ‘The MahrattaS, with the 
internal dissensions prevailing among them, and their wars with the British, 
could never wield much power in Gujerat, and had to rest satisfied with 
their periodical raids for collecting triblite. These revenue raids, combined 
with the predatory expeditions of the Grasias, served only to keep the 
country always disturbed and unsettled, to let loose the con§icting elaments 
against one another, and to expose the country to foreign aggression. e 
In these circumstances the intervention of the Britfsh Government was 
asked for, and in 1807 Col. Walker was deputed to Kathiawar to fix, in 


he Brittsh in CORJURCtion with the Agent of the Gaekwar,. the tribute due. 


Kathiawar, The from the Chiefs of Kathiawar, to which partion of the 
aa ste provinte of Gujerat, we shall for the present confine ourselves. 
This famous settlement effected in 1807 and’ 1808 is called 


"o 
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Bans Walkers ° Permanent Setilement. “This settlement,” remarks the 
aythor of the Kathiawar Gazetteer, “ was somewhat arbitrary. Many small 
" propeieters who had. freed themselvés from control were treated as separate 
tributaries and have ‘enjoyed thate position ever since. Others were 
treated” as Grasias, subordinate to one or other of the principal Chiefs, and 
were included in the tribute arrangements made with their lords. What 
was Upne at thattime has never since been undone. No Grasia’ then 
‘declared dependent has since been able to achieve independence. The 
-position of subordination has never been palatable tothe Grasias. Far 
many years after. Ool. Walker’s settlement, the Chiefs tried every means to 
extend their powers over the vassals, while the Grasias resisted all their 
‘attempts. It became a practice for a Grasia, when in any way thwarted or 
annoyed, to leave his home and, going into outlawry, inflict as much 
‘damage as he could on the property of the Chiefor on the persons of his 
subjects. ” In order to settle these disputes between the Grasias and their 
Ohiefs, the British Government, with the consent of the States of Kathiawar, 
established in 1873 a federal court, called the Rajasthanik Court of 
Kathiawar. This Court has just completed the task set before it and its 
decisions have been printed in two sets of volumes, the first set dealing with 
the haks or rights of the parties, called Hak-Patrak decisions, and a second 
set containing decisions as to boundaries of villages and fields, enhancement 
of revenues, claims to status of Bhayats*or Mulgrasi#s, etc. Under the 
Rajasthanik Court Rules of 1873, the persons entitled to have their claims 
* heard’ and disposed of by the Rgjasthanik Court are (1) the Bhayads or cadets 
of the Ohief’s family, who have received gras in appanage, and (2) the 
Mulgrasias, The. Rules define the term Mulgrasia as follows :—“ By the 
term Mulgrasia i is meant the original proprietor or the descendant of the 
original proprietor of a Village orevillages or sportion of a village or 
villages, who has made over a village or villages or portion of a village or 
villages or a portion of his ancient rights over a village or villages or 
portion of a village or villages as Mulgrasia to the Chief, retaining to 
himself another portion of certain rights therein.” [This transaction of 
“mahing over’#is called “ commendation.” 

* “Within tĦe term Mulgrasia shall also be included, for the purpose of 
the, proposed arrangement, Grasias holding or tlaiming to hold rights which 
in the judgment of the Rajasthanik Sabha are similar to those of the Mul- 
grasias, ” . , f A . ° 

The rules exclude, however, from its jurisdiction “the claims of persons 
(not being Bhayats) holding or claiming to hold* rights on account of 
hakaryat ( In consideration of service to be ‘rendered ) on account of 
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Inam (in consideration of past service or under gnt or gift), 
on account of Dharmada (under a grant for religious purposes), o? on ofher 
personal tenures, which in the judgment of the Rajasthanik Sabha, arè ' 
similar to those set forth in this proviso. ” i 


In the study of the subject of the Gras tenure of Gujerat a student will 

find in*the printed decisions of the Rajasthanik Court and in several 

Bomo important decisions of the Judicial Assistant to the Political Agent of 

pointfastothe Kathiawar and Government Resolutions printed jt the 

_ Gras tenuro  Kathiawar Law Reports, a large storehouse of most valuable 

information, which throws a flood of light on several intricate points 

connected with the incidents of the land tenure, which we shall now discuss. 

e In dealing with these incidents in detail, it would be well to bear in mind 
the following points :— 


(i). Thefe are several classes of people, several grades of proprietary 
rights and interests connected with the Gras tenure, which are the survivals 
öfa succession of conquests and governments, successions of periods of 
anarchy, and successions of grants, usurpations and other acquisitions of 
rights, which they have given rise to. These classes of people may be 
roughly divided into (i) the cultivators, artisans, etc., forming the lowest 
strata of the society constituting the village groups; (ii) the higher strata, 
the landlords, who are generally Grasias, but who frequently may be a 
landlord class subordinate to the Grasias, and (iii) the ryling Chiefs, the 
over-lords, to whom the Grasias are subordinate. 


(ii). The term, Grasias, as at present understood; includes :— ° 

(a) kinsmen of the presefit ruling Chiefs or descqndants of former 
Chiefs or their kinsmen, who, as the tide of conquest swept 
over them, had been forced to accept the supremacy of, as also e 
protection of, another Ohief in virtue of certain recognised 
concessions on their part, described above as commendation, of 
which there is clear evidence or, in the absence of such eviflence, 
which can, from the conditions of the tepure held at present, be 
presumed to have taken place ; . 

(b) descendants of followers of conquering Ohiefs, like the Mianas of 
Malia, who on their settlement in the country, had been allotted | 
villages as their allodial lan@, and whose successors have pre- 
served their dominion over the land, but who during periods ® of 
anarchy as a result of their seeking protection of a more 
powerful Chief, usurpation of a neighbouring Ghief, have been 
compelled to surrender partially portion of theis lands or some 
of their rights to that Chief ; : 

(c) holders of a village or villages, originally granted on Inam, Dar- 
` mada, Ohakaryat and other personal tenures or granted on service’ 
tenures, like Jaghirs, over which their ancestofs had,.during 
periods of anarchy or weakness of rulers, usurped and thenceforth 
enjoyed dorflinion as independent in character as thatof a Bhayat 
or Mulgrasia, and which the present holders enjof on tenures 
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similftr to that of Bhayat or Mulgrasia, in. virtue of commenda- 
non, proved or presumed. * 

" © Gi) A Bhayat enjoys a complete proprietary right over the villages 
granted to him in appangge. He is entitled to all the mines, minerals, trea- 
sure-trovg, stone quarries, etc., found ôn it. Trees and forests on the Gras 
land also beléng to him in accordance with the maxim “cujus edt eolum, 
ejus êst usque ad coelum,” unless special easements be proved. A village, 
which is jointly owned by the Darbar and Mulgrasias, is divided inte (a), 
Garkhed, the separate property of the Grasias, (b) Gamait or Majmu, or the 
joint property of the Darbar and Grasias, (c) the Swang or demesne of the 
Chiefs. Over the Garkhed portion a Mulgrasia enjoys complete proprietary 
rights like a Bhayat, while over the Swang land a Ohief has axolisive domi- 
nion, and on the Gamait pdrtion the Darbar and Grasia enjoy rights in joint 
ownership. It may be noted that the complete dominion over the Swang 
portion and joint dominion over the Gamait portion is exertised by the 
Chief as a result of the transaction of commendation, which has been de- 
scribed above, i : 
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Rating: Forms and Grounds of notices of onon and appeal both 
outside and inside the Metropolis: By W. L. L, BELL, of the Inner 
Temple Barrister-at-law. Lonpon: Sweet and Maxwell, Limited, 3 
Charfcery Lane, W. 0.1903. Demi 8vo. Pages xxiv. and 138. Price 6s. 


Few things are more difficult to tho legal draftsman “than the drawing 
of a notice of objeftion or appeal against a valuation list or Rate: so many 
things have to be considered, it is s0 easy to make a mistake, and the 
consequences of mistake are so%erious. The learned author has therefore 
prepared 36 typical forms. Each form contains every necessary particular 
as to the parties who are entitled to object or appeal, and as to the time at 
which,sthe mode in which, and the persons on shot notice of objection or 
appeal must be served afid in addition each form is accompanied by a list 
of every ground of objection or appeal that can be taken thereunder; so 
that the draftsman, instead of having to search laboriously through the pages 
of a text-book to find what objections re open to him, need only, select those 
which the facts of his case render appropriate, thus effecting a great saving 
of time and trouble and avoiding the risk of accidental omission. 


A Handbook. of Legal Correspondents, containing the nameof a Lega] Practi- 

* tioner in every place of importance throughout the World. Lonpon : 

Sweet and Maxwell, Limited, 3 Chancery Rane, W. O. 1904. Pages iv 
"and 123. Price 3s. 6d. net. 


THis is, we believe, the only book extant which gives the names pf 





` legal practitioners in every town of importance throughout the World. e 


names selected have been obtained by the gompilers from Bankers, consuls 
and other retigble sources. The collection appears tô be exhaustive and 
the book forms a valuable handbook of reference, 
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_ FEUDAL TENURES OF WESTERN INDIA. 
. 2. The Gras Tenure of Gujerat. 


: By J. A. Sanpanna, B. A., LL. B. 
BUDORDINATH JUDGE. 

a proceeding to dwell upon the various obligations and incidents of 
the Gras tenure, we shall begin with a few preliminary remarks to give 
an idea of the great machinery of Government in India, of 
Aa Led eer which the Gras system forms only an important wheel. 
rate hiefa send « India” is defined by the General Clauses Act (X of 1897) as 
including British India together with any territories of any 
Native Prince or Oftief under the’ suzerainty of Her Majesty exercised through 


the Governor-General of India or through any Governor of other Officer | 


subordinate to the Governor-General of Indie. Theterritory of the Native 
States, among which must be included the States of Kathiawar, is not 
British territory ; nor are their subjects British subjects. But the ‘Bover 
eignty over them, as Sir Courtenay Ibert in his Government of India 
aptly observes, “is divided betwee» the British Goverhment and their 
rulers in proportions which differ greatly according to the history and 
importance of the several States and, which, are regutated partly by 
treaties or less formal engagements, partly by sanads or charters awd 
partly by usage.” The British Government has undertaken to protect 
these States from external aggression, but “as the paramouft power ° 

(a) exercises exclusive control over the foreign relgtions of the State ; 

(6) assumes a general but a limited responsibility for the internal 

peace of the State ; 


. (o) assumes a ` special rèsponsibility.. for the safety and walfare of 


British subjects resident in the State; and ° > 


' (d) requires subordinate co-operation in the task of nesiajing PAOR 
- aggression and maintaining internal order,” 
37 
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eBelowahe Native Ohiefs of Kathiawar stand the Grasias, playing their 
© Poise of the part in the magnificent machinery of the Government of 
Gras system. India, We shall now take one by one the several’ obligations 
and ingdents _ of the tenure under ‘which they, are connected with thig 
machinery. ce 
(a) Military Service. A Gases is oad to render every assistance 
to thé State authorities i in putting down outlawry and’ dacoity within his 
village, and to join the Chief in resisting foreign a ggression. In Europe 
service under the feudal system was limited by usage toa certain ‘number 
of days in the year; but under the custom of the Rajputs, seryice can ‘be 
enforced for any period of time according to the necessities of the oceasion. ° 
% At: home and abroad. service shall be -performed,” this i is one of the 
conditions of the, Rajput feudal system, 8 a condition, however, for which 
there could be hardly any occassion to enforce in thése days ` 
(b). Darbars,, A Grasia is bound to attend the “Chief” 8 Darbar kent 
ever called upon and to accompany him to any ‘local, provincial or imperial 
Darbar, or on a pilgrimage , to a foreign country. A Grasia is, however, 
entitled to receive rations for his, men and horses on guch occasions. 
(0). . Reliefs and Aids.. Relief i in, the European foudal ` system was 
7 a sum of money due from every one of full age taking a fief hy deséent.” 
In India*it goes by the name of Nazarana, that is, a fine on succéssion. 
Tn Gujerat and Kathiawar Nazarana js paid on sticcesion ‘of collaterals, 
only i in case of a political eatate, that i is, an estate held by a- ruling Chief in 
* direct vassalage to the British, Government. No Nazarana: is paid to a 
Chief on succeskion among subordinate Grasias, but they are bound: to pay 
& certain amount of Nazarana on succession of a new Ohief to the Gadi. 
Theresis no legal obligation į to pay any léyy on marriage of any member of 
the Ohie?’s’ family, and Buch Sonia as may Pe rou on these occasions 
are merely optional. ° 
(d). Eschegts and Forfeitures. The ultimate sight of reversion to % 
Grasia’ s estate on failure of heirs pélongs tothe Ohief of the State: But 
succession by adoption or by collaterals being’ allowed among the Grasias, 
this right can gpldom be exercised. A Grasia’s estate is liable to forfeiture 


asea punishmemt for treason, highway robbery and for certain-ather serious 


primes, which have*been proved in a Ogurt of Justice. 

° (e). Fines on` alienation: A Grasia cannot -alienate ` jeg: lands 
by gift or sale without “permission of the Darbar, and: such . permis- 
sion mdy be granted: subject toh fine payable by. the. Grasias. In. Kuteh; 
„as we have geen, alienation of lands by ¢he Jareja, is allowed in practice 
Without permission of the Datbar, ‘and. in Mediæval ‘Europe’ aliehations: 
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were allowed only by means of sub-infeudation and in England By meufs si 
what were galled: “ uses.’ 

_ f) Reversionary right to lands, piven aways os sold outright: a a 
Grasia, 2h also to lands granted by the owner previous to the agquisition of 


the village by the Grasia, rests with the Darbar. But reversionary right to ' 


lands granted by a Grasia on Service or Dharmada tenure rests with him. 
(9) Walter. The Gujerati word Waltax means finc for robbepy. In 


tho constitutional law of Kathiawar it means the fine or compensation, 


Which æ Ohief or Grasia has to pay in order to make good to travellers any 


loss by robbery on the way within his estate, uplesshe pursues and pro- 


duces the robber or shows that, after all possible measures taken, the robber, 


can be traced*to the estate of another hief or Grasia. The direct: liability: 


of Waltar rests on the Chief, but he can exact a portion of the fine from 
his subordinate Grasias for neglect of duty.’ 

(h) Veth, or forced labour and supplies.—The Grasias themselves are 
personally exempt from any Veth or requisition for carts, labour and 
supplies, but their tenants (lok) are liable to them, whether for the use of the 
for, them: be made on the Gracias i in their turn and ina proportionate extent 
with other Khalsa villages or the demesne of the Chief. All such carts, 
labour and supplicg must be paid at the market rate of the day. 

(i) Opium righta—A Gragia is bound to purchasoeopium from the 


Darbar’s farmer, who however cannot make more than a fixed amount of 
eo 


proa on the sale. . 


(j) Sudhara, or contribution towards public- improvements. —A 
Gratin i is. liable to-pay a reasonable share of the public burdens undertaken 
for the.good of all, such as Police, Education, Vaccination, Sanitary it improve 
ements, improved means of communfeations. The charges of the village 
Police Patel are paid more,or legs in proportion to the shares of tho Chief 
and the Grasia in. the village. ° . 

(k). Jwrisdiction.—The entire criminal and civil jurisdiction {i in the 
Gracia’ s village or villages-is vested in the Ohief. 

"O. Revenus Adnvinistration.—In a gras village the ‘Mlgrasias® e py 
an cia poitant share in the gevenueg, hence it is a maxim of the feu 
law-of Gujerat that the- Darbar is bound to administer the village in eon: 
cert with the Grasias, and must not exercise. therein revenue jurisdiction: 
without their co-operaiton. On the majmu or. gamait or joint lands es 
pecially this cp-operatign is. mosé essential. On these lands ‘the Darbar. 
and the Grasies share.the;revenyo in, certain , proportions. The Chief; of 
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course, beifg the ruling power, can alter the wahiwat (administration, 
nenagement or mode of enjoyment ),or mode of assessment; but this can. 
be done only where itis clearly to the advantage of both the-parties. On- 
the Gragias garkhed (private property ) the wahiwat is ordinarily in their - 
own; hands, and the Chief practically cannot interfere in ita” Yeyenue. 
administration. f ` a : 
(mè. Revenue Rights over Mulgrasias’ Garkhed (demesne or separate 
private property).-~Though we have asserted above thata Mulgrasia enjoys’ 
complete proprietary rights over his garkhed land, he is, yet subject in rer 
gard to it to certain burdeys of taxation payable to the Ohief, who can’ 
claim them as seignorial rights or as compensation for use of his men or 
machinery. We mention the following important instances :—e- ` 
(i): Ifthe Grasias themselves cultivate their garkhed lands, then. 

tho entire produce belongs to them; but .if they have’ them’ 

tilled by the Darbar’s cultivators, then such ‘cultivators 
are liable to pay a certain santhi vero (tax on each plough) 

to the Darbar. hes 

* Gi). ‘The ‘produce of the lands cultivated by the Darbar’s cultivators in 

a Grasia’s gurkhed is all brought to the Darbar’s village 

. grain yard, and is there measured and weighed by the village 
maparo (measurer of grain), gnd the rajbhag (lord’s share) is 
sep@rated from the Grasia’s share by themselves in concert 
with the Darbar wahiwatdar. The maparo takes care to 

take his share (m&pu) of the garkhed produce for his trouble, 

üi.) “The village maparo is entitled to certain mapu from the ryots 
_ of the Grasias’ garkhed, if his services are availed of, which, 
* are often forced upon the poor people. 
(iv). The village havaldar is also entitled to certain levies from the. 

rygts of the Grasias’ garkhed. . 

. (Vv) The Darbar in some caSes—but not always—has established 9 
right to dan (export or import duty) on goods exported out 

: oĝor into the Grasias’ garkhed. Sa ` I SN 

e (n). Revenue rights over the gamant or majmu land:—Certain por- 
tions of majmu laid are as a rule roservéd for the benefit of the village. 
temple. or for use of the village servants. The remainder being held and 
enjoys d jointly py the Grasias and the Darbar, the vaje, or'revenue in kind, 
in some cases goes wholly to the Grasias, and the vefo (revenue in cash ) is . 
appropriated by the Darbar; while in other cases bath the vaje and vero | 

are shared in*various proportions between the Darbar and the Grasias, 
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(o): Polices Administration.—A distinction has to be mate between 
the general State police and the village police patel. The former ase! 
under the ‘entire control of the Darbar, the Gragias contributing a 
portion of their cost in the sudharo (contribution towards gosts of 
general® Administration police, education, public improvements), refer- 
ence to which has been made before. As regards the village police 
patel, the rule is that, where the village is co-shared equally or glmost 
equally by the Darbar and the Grasias, the pglice patel is appointed by the 
Tarbar and his pay is defrayed equally by both. But if the Darbar owns 
e ly a small portion of the village, the Grasias defray the whole cost, 
themselves and have the right of nominating the patel, who, however, must 
be approved of by the Darbar: should they nominate an obviously improper’ 
person, the Chief may make his own nomination. The same rule applies to 
ə Bhayati village, the whole of which is as a rule held by a Bhayat Grasia. 
If the Grasias own only a very small portion of the village, the police patel 
is to be appointed and paid by the Darbar alone. 


(p) Alienation, of Gras lands.—As far as the gamait lands are 
concerned, their revenue administration being conducted by the Darbar 
wahiwatdar, the Chief sways so much power over these lands, that several 
Chiefs have made attempts to dispose of them to the prejudice of the 
Grasias. It has been, however, now laid down that no alienation of gamait 
lands or conversion of their tenfire can be made by tho Dgrbar without tho 
consent of the Grasias. In regard to garkhed lands, we have 
stated before that a Grasia cannot alienate his lands by sale or gift with- ° 
out the permission of the Darbar. A mortgage or lease "of lands by a 
Grasia does" not however require previous permission of the Darbar. 
What is of great importance is that no alienation of gras land should 
be made, which will prejudice tho altimate right of reversion vesting 
in the Chief. The law therefore is that no permanont alienation can be 
made, whether outside or inside the State in which the gras,land is situated, 
without the previous consent of the Chief. This rule is however subject,to 
the proviso that, within the State, a collateral of a Grasia_in nearer degree 
than the Chief has the right of pre-emption, and that no permanent aliena- 
tion can take place without first giving the option of preSmption to the 
collaterals in the order of théir relationship. 

(q). Transfer of status and rights of Grasias.—No dani can 
transmit his personal hereditary status and rights by sale ox otherwise to a 
third party, who is not a Grasia. Gras sold outright to a non-Grasia ceases 


to bo gras land. . . 


€ 
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- Pucceasion.— Gras is inherited equally by male heirs of a Grasia 
te ne iene of-females, except the widow, who has the exclusive right 
to her deceased husbend’s gras as long as ‘she lives, but cannot transmit it 
of her awn gight to others. 

. (8). Cattle pounds.—The maintenance of a. cattle pound a eta 
matter and it is therefore generally maintained at the Darbar’s expense 
and always kepé under its control. In a recent caso it was held by the 
Rajasthanik Court that the "Darbar i is entitled to the proceeds of pound 
fines and stray cattle, so long as all the expenses of the pound, excepting 
only the supervision which the village patel is bound to give, are defrayed 
by the Darbar. The village patel, though paid by the Grasias, is bound as’ 
ù part.of his ordinary duty to look after the pound. The Grasias. are 
not obliged to contribute towards the cost of the repairs of the pound or 
the cost of any person especially entertained for watching and fe thé 
cattle therein. 

(t). Increase of tawation.—A Chief. cannot, except with the concurrence 
of the Grasias or under the orders ofa, Oourt of justice established by 
Government, levy any tax,.old or new, that is not provided for in the hak 
patrak, or statement of the respective rights of the Darbar and the Gnabias, 
determined either. by decision of a Qourt of Justice or by an amicable 
settlement. This law is the foundation ofall the immunities and! privileges 
SAR by the ee ‘i s 

( To be continued, ) 
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En THÈ ‘ORDER OF THE COIF” 


By Putroze B. M. MALABARI. 
BareisTsr-st-Law 


rp ancient Order of the Coif may be said to haye died a quiet death, 
although there are a few, members of it still alive, notable among’ 
them -being Loré Lindley, now Privy Councillor and Lord .of Appeal, and 
Lord Field. One of the latest’ to depart from- this world was Sergeant 
Spinks who, like many other lawyers “ called to the Coif,’ rose no higher 
than attaining@to the “degree of Sergeant-at-Law. The few who were 
privileged to wear the Coif, at.the beginning. of the Victorian era, shone 
only in the twilight of its glory. The tinique ‘fame which surrounded this 
Order, for mora than ten centuries was even then. fast fading’ away. The 
Qoif wag dealt æ cruel blow as far back as in the reign of Queen Ebizabeth ; 
for it was in, 1604 that another powerful. Order, that of the King’s Counsel, 
which surviwes its older rival, had its first “beginnings. But. a it. . Was 
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eventually replaced by the ‘King’s Counsel, the Ooif ht valiantly, 
heroically, and if it has lingered until this day, it is because of its ‘Jon 

and memorable career. For there was,*perhaps, no other legal institution 
which had a more intimate association, with the hittcty of English Law 

anda ander struggle for existence, or a more brilliant, if alsoe chtéquered, 
career, than that of the Coif. Certainly, there was no other’ that’ way le- 
gally recognised even before the establishment of the oldest English tri- 
bunal; The history of the Coif is, in a large measure, the‘history df early 
English laws and institutions, a history of wRich the Sergeant-at-Law was 
justly proud. He played a most important part in the making of that 
history, and contributed largely towards the-stability and solidity of 
English jurisprudence. There was a time when not only all the greatéy 
judicial officés were filled from the institution of tho Coit, but many's 
oblé house was established by members belonging to this’ Order. “Less 
than‘a century ago, the history of the Ooif, constituted that of the Bench 


“and Bar i in England. One peculiar characteristic distinguished it fromthe 


later institution of King’s Counsel, namely, that it was essentially popular, 
and not subject to the control of the Orown. Fors Sergeanty was really a 


Juw-degree, and implied superior rank: the rank of King’s Counsel- is a 


Crown appointment, ‘and implies superior business aptitude. In the old 


days of comparative leisure learning went for something ; and the Sergeant 


in’ the Common daw courts, and the Doctor in the- Ecclesiastical -arid 


Admiralty courts, held a pre-eminent position. Now, however, it: is 


smartness and tact that lead to success; and the business qualities that 
enable. counsel to gauge the personalitfes of judges and juries, an 
so to win fases, are fitly recognised -by the bestowal of the official 
hall-mark of K, C. 

From the earliest times, voluntary PEET or societies,of lawyers 


_ existed, formed more or -less on thé model of the monastic -institutions 
. which prospered when, originally, ecclesiastics practised as advocates in 


all the secular civil courts. Besides these, there were guilds, the most 


_ famous of which are the four Inns of Court, supposed to-be the sole swrvi- 


ving remnants of a great legal University which once existed in England, 


‘and of whose actual existence Fortescue, Stone and Cok@-have giten us 


evidence. The proud Sergegnts had, of course, their soparate “ hostels.” 
There -were at one time three such tins or “hostels,” viz., Berope’ 8 Ign in 
‘Holborn, Sergeant’s Inn in Fleet Street,and Farringdon Inn in Chancery 


' Iane; the last being afterwards known as the Sergeant’s Inn, and, was the . 
‘latest tu survive, “All these Inng were then located near ‘the four Inis of 


_ Court, and were in close touch with one another. Unlike the Inns of 


€ 
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Couzt, whepe law-students were not only taught but also housed, these 
p3grseants’ « hostels ” were very modest, unpretentious buildings, having 
but limited accommodation, and ‘were rented or taken on°lease. No 
authoritative history’of*the various Inns where Sergeants-at-Law dined and ~ 
revelled together exists, though some interesting fragments are tê ke found 
in Pulling’s excellent account of the Sergeants and their Inns. As the 
Ordewof the Ooif lost much of its glory, and was divested of many of its 
privilebes, the Tess important Inns also wasted away. Scrope’s Inn in 
Fleet Street was given up bf its patrons in 1730. A time-worn tablgt 
which may yet be seen in one of the bye-lanes on the Temple side of Fleet 
Street, is the only relic ofthis Inn. But the Sergeant’ s Inn, the one in® 
Ohancery Lane, resented such a summary and ignominious extinction. 
Like a faithful old nurse, it did not like todesert its children. It fought 
hard and long; and shared all the privations and humiliations that fell to 
the lot of the Sergeant-at-law. 

The Sergeant’s Inn was a voluntary association, like any other private 
club, and was entirely supported by funds derived from private sources, 
which at times brought in ‘an income of nearly £ 2,000 a year. But in spite 
of this, it was found difficult to keep it up. Time worked havoc with it, and 
the legislators did the rest. The Sergeant’s Inn had an ancient but not very 
picturesque hall, a remarkably handsome dining-room, spacious kitchens 
and cellars, and other conveniences adapted to an ordingty club-house. On 
ordinary occasiorfs the Sergeants dined in the small banqueting-room, which 

«must have presented an imposing Appearanos, with portraits of ancient and 
modern judgeæand other “ ermined sages” hung around it, and a double 
row of separate panels “on which were ranged the coat-of-arms of every 
Sergegnt that had been created for the last one hundred and fifty years. ” 
The Sergeants-at-Law also possessed that historic piece of furniture, yclept 
“ the round table,’ around which they used to dine and otherwise make 
themselves merry after the hour of “counting” The great hall itself was 
used but twice ‘every term, whenthe Sergeants indulged in extravagant 
syinposia. On these occasions, the modest little hall was a sight worth 
seeing, when the highest in the land in every walk of life dined with the 
mem Bers of thé, Coif. On term-nights, even tle-clerks of Sergeants-at-Law 
dined with their enasters at the Ing, a cugious survival of the ancient 
custom of the retainers of a household, seated below the salt, taking their 
‘meals at the same table with their chief and his family. When Sergeant’ 8 
Inn was sold, and its property divided among its thembers—a proceeding 
which, in thre opinion of some, was but poer result of “the wisdom of an heep 
of lernede ‘men ”—all the beautiful portraits that were hung round the 
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-hanqueting-room were presented to the South Kensington Museum, ang the 
Saami were given away to. those: who asked for the shields of thgin, 
ancestors. i 
The long-defunct Sergeant’s iene was surrounded w a halo all its 
own. dvtry year its members received an invitation to dine at the Lord 
Mayor’s banquet on the historic date, November 9th—a privilege which 
they dearly cherished. The sight on this occasion was unique, the 
magnificence of dresses, the style of the entertainment, the rank of the 
gests, and the grandeur of the hall in which they assembled rendering it 
“one of the' greatest scenes exhibited throughout the Empire.” Little 


* wonder, then, that the extinction of such a picturesque Order has been 


regarded with sincere regret. There are few pages in Sergeant Robin 
son’s delightful ‘reminiscences of Bench and Bar which tell a more 
pathetic tale of fallen greatness than that which narrates the sale of 
Sergeant’s,Inn, and the division of the proceeds and property among its 
members. “ Sergeant’s Inn thought it expedient,” says Mr. Robinson, “ to 
subject itself to deliberate suicide lest a worse fate might befall it.’ Ac- 
cording to another distinguished member of the Ooif, Sergeant Ballantynet 
the destruction of this Order was carried out “ with thoughtlessness, and 
without such formalities as dealing with so ancient an institution deserved.” + 
Sergeant Pulling wrote a most interesting obituary notic® on this 
institution as far ack as in 18%7, for even then the glory ,furrounding thig 
Order was fast fading away. Sergeant Robinson prophesied in his Remi- 
miscences of One of the Last of an Ancient, Race that before long, there e 
would exist no living representative of the Coif. “Ifanyohe of the few,” 
added he, “that remains of us succeeds in getting into the next cegtury, 
he will deserve great credit for perseverance and tenacity. ” That credit be- 
longs to the still fresh and evergreen, Lord Lindley, who. sharés it “with 
Lord Field, and a very few brother-sergeants, mostly, perhaps in Ireland. 
With them will fade away for ever the glimmering twilight which surrounds 
the Coif at the present day. It exists dhly in name. It is nolonger a 
living, breathing thing, but lies cold and stiff amongst the ancient institu- 
tions and antiquated customs which fill the Law’s Lumber Room. And since 
it is practically extinct, it deserves to be honoured in deaéh as it was yn- 
doubtedly honoured during ite long and chequered carder, extending over 
more than a thousand years. : 
e What isa Dergeent ar iy This is a question few can satisfactorily 
F Sergeant Ballantyne cam came out to India in February, 1875, as Counsel for the Defence in tho 


memorable trial of Mulhar Rgo, Gackwar # Baroda. 
S “Some Experiences of a Barrister’s -Life.”? By Sergeant Ballantyne. n 


18 . 
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answer. Ii%seoms almost incredible that the mystery surrounding the Order 
foSthe Coif was not dispelled during the thousand years through which it 
held its own, “spitqof, feudal thraldom, priestly device and professional 
chicanery. ” There can be no doubt, however, that the Order has still the my- 
stetious haze around it with which it was shrouded during its long%exstence. 
The only human analogy that the uninitiated can discover in the Sergeant- 
at-Lavw is afforded by his name, which reminds one of that important and 
imposing personage in thesbody militant and in the police, viz., the 
Sergeant. The inediwval lawyer's picturesque dress, including hig 
distinctive badge of honpur, the Coif, only made the confusion worse 
confounded. Sergeant Ballantyne is responsible for the story that when he, 
‘with other members of the Sergeant’s Inn, went to dino at jhe Guildhall 
with the Lord Mayor and other city magnates, he was received by the crowd 
with immense delight and applause under the mistaken impression that he 
was an Alderman ! 

Let us try to remove the veil of mystery that shrouds this order, and 
trace its history from its remote beginnings. The earliest mention of the 
servientes ad‘legem is said to be found in the “Mirrour of Justice,” the 
earliest English law-book, where they are spoken of as banoi ‘narratores. 
But to gain a footing on less slippery ground we must refer to the records 
of the reign of William the Conqueror. Under the feudal system, as every 
student of Engligh history knows, land was held from the Orown upon 
various tenures, and, as often happened, the immediate holder of land was 

* required to perform certain pewsonal services to the King. These land- 
holders were thence called Servientes or Sergeants, holding, under the 
tenure of Sergeanty. Sergeants of this kind had sometimes, in the 
performance of their setvice, to deal with the administration of justice. 
A Coroner or a Keeper of the peace held a plot of land just because he 
happened to be a Coroner or the like, and over and above the produce of 
the land, he quietly pocketed the fees of his ofice. A little later, certain 
legal offices were held entirely free of land, and their holders were 
eventually paid in fees. These officers were still regarded as servientes, 
and were suppesed to hold their office in virtue, of a Sergeanty in gross, 
just as a right 8f pasturage, which is not annexed to a particular plot of 
land, is termed a profit in gross. Now about this time (that is to say. 
„after the Conquest ) there were two distinct court languages, viz., Latin, in 
which all the records of the law-courts were kept, and Norman-Fyench,,in 
which all pleadings were heard and discussed. To the ignorant, thick- 
headed Saxon, this was a veritable Babel “of languages. He was, therefore; 


` obliged, wheh necessity drove him to invoke the King’s justice, to employ a 
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mau well versed in these tongues, or rather one who was skille®in coter, 
as the pleadings were then called. And as the demand for these skilledy 
counters mtist then have been greater’ than fhe supply, the business of 
counting became very lucrative. The Urown from time immemorial has 
been n@ef for its zeal to increase its own revenue; and on this 6 Occasion, its 
power of perception did not fail. For it lost no time in “appointing 
servientes ad legem and regulating the business: of counting. Sugift was 
the way in which the famous Order of Sergeants-at-Law was created, an 
Qrder which till comparatively recent times ‘marked the highest rank at 
the Bar, socially as well as professionally, and which counted among its 
members men like Edmund Plowden ( 1518-1585 N William Bendloes (1516- 
1584 ), and Sergeants Parry and Ballantyne, and speaking of our own’ 
times, such eminent lawyers as Esher, Pollock and Lindley. 

* The title of “Sergeant Counter > denoted that the holder of it was 
under a sworn obligation to be to all the King’s people serviens ad legem; 
This became a very general term when Westminster Hall came to be the 
only source from which the stream of law flowed through the land, and when 
the Sergeants-at-Law were alone entitled to “count.” In course of time, 
the King felt the want of a Sergeant-at-Law who could always be at his 
servico as legal adviser. Hence it was that a serviens regis ad-legem was 
appointed—a post 3 which was filled by eminent lawyers, and whiok carried 
with it great dignity and splendid emoluments. The Sergeant-at-Law was 
appointed by a writ under the Great Seal, whereas the King’s Sergeant was 
commanded to take office by Letters Patent. The former offered his services ° 
to all: the latter served only one master. The King’s Sergbant was at the 
head of the law in every country, judging and determining all suits and 
controversies between the people within the district, in conjunctior with 
the Sheriff. With respect to criminal offences, we have it on ° Bracton’s 
authority that the King’s Sergeant then played the role of the public 
prosecutor. No King’s Sergeants have been appointed since 1857, when 
Sergeants Ohannell, Shee and Wrangham` were selected for this high 
position. But although the King’s Sergeant was despatched to the Law’s 
Lumber Room long before tho less exalted Sergeant-at-Lay, and is npw as 
extinct as the dodo, still, even at the present day, he is almest reverentiaHy 
mentioned, in the public proclamation, read at the Spening of certain 
Courts of Law. The proclamation, which the crier mumbles at the 
commencement of every sessions, is interesting enough to, bear quotation 
in full: therein His Majesty, on an arraignment of prisoners, calls on 
“ anyone who can inform my Lords’ the King’s justices, the King’s Sergeant 
or the . King’s ` Attorney-General, of any treasons, murdors,® felonies, ol 
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mistlemeanSiurs done or committed by the prisoners at the bar or any of 
Í tRem, let’him come forth, and he shall be heard, for the prisoners now stand 
upon their delivgragice. a Such is the tenacity of time-honoured 
institutiong! Ancient Ordors die hard, if they die at all, and the twilight 
of their past glory lingers long after their’extinction. And we mf&ye sure 
that as long as this old custom is observed, so long will the King’s Sergeant 
live, though itemay be nierely in legal fiction. ` “ As full of fiction as the 
English Law,” wrote Macaylay early in the last century; and Macaulay 
evidently knew what he meant. `’ = S 
The King’s Sergeant advised the Sovereign not only on all matters 
Jegal, but also as to the proceedings of Parliament. During the fourteenth 
‘and fifteenth centuries, writs of summons were actually sept to certain 
‘Sergeants-at-Law to attend Parliament, and survey the statutes requiring 
amendment. Sergeant Manning, in his able report on “ Serviens ad legem,” 
gives instances in which not only the King’s Sergeants but other Sergeants- 
at-Law as well were summoned to aidin the deliberations of the Legislature. 
Many of the most distinguished members of Parliament, who figure in the 
history of St. ` Stephen’s during the reigns of Edward VI., Queen Elizabeth 
and James I., belonged to this institution, which was then very popular, 
and among its members there were some of the most erudite lawyers and 
legislators, subtle judges and powerful advocates of the day. The Speaker’s 
chair was then generally filled by a SerSeantat-Law. The Great Seal, 
which had previously been entrusted to churchmen, was, during and long 
* after Queen Elizabeth’ s reign, given to members of the Ooif. And 
although this unique honour was not very long enjoyed by the Sergeants-at- 
Law-2-for, in more recent times, the Lord Chancellor “was usually chosen 
from*the Ohancery Bar „it speaks volumes fo~, the learning and popularity 
of this illustrious body of lawyers thas men i, > Sergeant Copley (as Lord 
Lyndhirst ) and Sergeant Wilde (as Lord Truro) should have occupied the 
Woolsack. . 

. In Olden times, the ecclesiastical Een was predominant in E 
every profession :' and it was not until the reign of Edward I» that the legal 
profession hadea recognised status, and the professors of the common law 
b&came a bod of some importance. Provision was then madé for the 
mgintenance of legal practitioners, and sevefal members .of the Uoif were 


', then empowered to act as’ attorneys and pleaders. The number: of ‘these 


increased in time, and for convenience sake, these early lawyerg used to 
assemble in what were then known as “hostels.” “Ihese modest “ hostels ” 
developed in time into large and comfortable: Inns, to each of which Aere 
‘assigned powers tò confer degrees to its’ students, “learned ‘in ‘the law,’ 
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who were then allowed to plead, after some formalities had bàn attended 


to. There were three distinct stages which a law-student had to go thr ough 


-before he còuld aspire to the coveted degree of* Sergeant- -at-Law. This has 
been succinctly explained by Sergeant’ Pulling thus «The Inns of Court 
had, fisst?their students or mootmen, who formed the crowd utfder the bar, 
sometimes denominated ‘utter barristers’; secondly, the more advanced 
apprentices of the law, chosen after eight years’ studentship to plead and 
argue “moot-points” in hall, and ‘ called to the bar’ there, and from that 
dime designated ‘utter barristers,’ sitting uttermost on the bars or forme in 
hall ; thirdly, the readers or benchers, selected from the ‘utter barristers’ 
of twelve years’ standing, from whom, in due time, the Sergeants were 
chosen.” Though an “ utter barrister ” might have put in his full term of 
apprenticeship and been duly “called to the bar,” it sometimes happened 
hat he was not allowed to appear in Court as ‘counter.’ In fact, at one 
time, no one below the rank of Sergeant-at-Law had any right to practise in 
the courts without the permission of the judges; so that an “nutter bar- 
rister,” though he might be learned in his profession, could not “count.” 
Barristers were obliged to put in at least sixteen years from the time of 
their “call” till their attainment to the rank of Sergeant-at-Law. But in 
more recent times we find that no limit of time was fixed for this qualifica- 
tion. At the present day, the King’s Counsel must be a barrister of at 
least ten years’ st&nding at theebar, before he can be appointed one of His 
Majesty's Counsel. This has always been a sine qua ‘non, though it is 
worthy of notice hefe that Lord Erskine took silk after only five years’e 
practice at the bar. 

Let us now see how an “utter barrister ” was re a Sergepnt-at- 
Law, and briefly describe some of the formalities that were once obgerved 
on his call to the Coif. It is not easy to say what fhe exact protedure was 
when the Order was first instituted. Much is lost in antiquity again, 
though some traces of it may still be found lying buried deep under the 
dust of the Law’s Lumber Room. “Let us, however, see what light 
antiquarians throw on this point. Fortesque tells us that the Chief Justice 
of the Common Pleas, by and with the advice and consent of all the judges, 

- used “ to pitch upon seven’ or eight discreeter persons, suck as have made 
the greatest proficiency in the general study of the latvs, and whom they 
; Judge best qualified for the purpose. The manner is to deliver their n&mes 
ig writing to the Lord Chancellor in England who, by virtue of the King’s 


writ, shall forthwith command everyone of the persons BO pitchéd upon, ` 


that he be before the King at a day certain to take upon him the state and 
degree of a Sergeant-at-Law.” "From this it would a seem that the Deneiseet 
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in oķl timesf did not ask for the promotion himself. The honour ċame to 
ig, and was offered by the King, through the Lord Ohancellor. . Like- 
the modern. shriowaliys. when’once ofteteds it could not be refufed by the- 
person “ . Pitched upon.” It was a command, and not merely an offer open 
to.  acceptancs or refusal. Once the “utter barrister” was given?the Ooif 
to wear, he was obliged to put it on all his life—an obligation the Sergeant- 
at-Law did not find irksome in the least—nor could he dof it without the 
special” permission of the Crown. In the sixteenth century a slightly, 
different method of creating Sergeants was resorted to. Dugdale describeg 
a call to the Coif which took place in 1577. As the demand for the Sergeant- 
at-Law was then greater than the supply, the judges all joined in naming 
twelve of the most learned and able of the “ utter barristers,” and their 
names being written in a bill, and sent to Queen Elizabeth, “Her Grace 
did electe and pricke seven of them,” who were duly elected Sergeants~ 
at-Law. f 
Mr. Francis Watt, who has made a careful study of all these “ discard- 
ed methods ” by personal researches in the cold depths of the Law’s Lum- 
ber Room, gives another interesting account of the ceremony. In the second 
volume of his delightful essays,* which reveal to us rare glimpses of other 
days, Mr. Watt says :—“ The Judges, headed by the Chief Justice of the 
Common Pleas, picked out certain eminent barristers as worthy of the dig- 
nity, their names were given in to the LordeChancellor, &nd in due time, 
each had his writ, whereof he formally gave his Inn notice. His House 
«entertained him at public breakfast, presenting him With a gold or silver 
net purse with ten guineas or so as retaining fee, the chapel bell was 
tolled, and he was solemnly rung out of the bounds. On the day of his call, 
he wag harangued (often at preposterous length) by the Chief Justice of the 
Common Pteas ; he knelt down, and the white Coif of the Order was fitted 
on his head; he went in procession to Westminster and ‘counted’ in a 
real action in the Court of Common Pleas.” The next step which a 
newly-appointed ‘Sergeant-at-Law toðk was to become a member of the mess 
at Sergeant’ s Inn. On being duly elected there, he had to pay an entrance 
fee of three hundred and fifty pounds: but if he was elected a Judicial Ser- 
geant, = c, created Sergeant-at-Law with a view to his promotion to the 
Bench, he had to pa} no less a sum thay five hwndred pounds. This seems 
a vety large sum indeed, especially so when the value of money in former 
days is considered, but the Ooif had its price commensurate with the great 


` dignity that attached to it then. 
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Quaint wore the ceremonies and curious were some of the Mormalities 
that were observed on the appointment of a Sergeant-at-Law. Up to the} 
time of the Reformation, Pulling says that “religious ceremonies were also 
mixed up with the legal forms and the festive observances.” Till then, 
one of #he*seven days, during which these festivities lasted, was- set apart 
for services in the Abbey or the Cathedral. The feast given by the newly 
created Sergeant in honour of the occasion was, indeed, „a grandaffair. e °¢ 
Those gootl old days were evidently meant, not for fasting, but wild feast- 
jag and merry-making. Some of these congratulatory dinners were truly 
‘ Gargantuan banquets: and the days on which they were held were consi- s 
dered, among lawyers, as quasi-public holidays. “The ordinary business ¢ 
of the Courts at Westminster,” says Pulling, “ was suspended, the judges” 
and members of the Order of the Coif, the benchers and apprentices of the 
nns of Court, the ancients and members of the Inns of Chancery, with the 
high officers of State, and even the Sovereign and members of the Royal 
Family, nobles and bishops, and the Lord Mayor and the city officials, 
mustered in force to mark the occasion of a new creation of members of the 
Order entrusted with the great work of administering the law.’ Dugdale 
describes a Sergeant’s feast which was held at Lambeth Palace in Novem- ° 
ber, 1504, when (to quote his words), “dined the King and all his nobles, 
and upon the same day Thomas Granger, newly-chosen Shireeve of*London, 
was presented before the Baronsof the King’s Exchequer then to take his 
oath, and after went with the Mayor unto the same feast which saved him in 
his purse : for if that day the feast had not bapn kept, he must have feasted the ¢ 
Mayor, aldermen and other worshipful of the City.’ Mr. Shtriff Granger is g 
to be heartily congratulated on his good luck; “which saved him in his parse”! $ 
Later on, each Sergeant brought with him to the feast “three gentlemen 
selected by him from among the mepbers of his own Inn to” act as hig 
server, his carver and his cup-bearer,” which, no doubt, materially helped 
to swell the list of guests at the banquet. If the memberg of the Ooif al- 
ways invited the Lord Mayor, aldermen ĉand other City magnates at the 
feast, the authorities at the Guildhall were by no means slow in extending 
. their sumptuous hospitality to the Sergeants-at-Law. This interchange of 
civilities, which strengthened the cordial relations of the Oisy magnate and 
the Sergeant-at-Law more then anything else, was kep®up on both sides è. 
till a very late period. Not only were the members of the Coif invited’ at 
the Guildhall, but, on Lord Mayor’s day and on other occasions of great 
importance and solemnity, these were his most honoured guests, and were 
* actually escorted “ by he. Corpor&tion officers on their State attendance ar -* 
St. Paul’s on the first Sunda} in Trinity Term.” This evas a time. 
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honoured frivilege which tho Sergeant-at-Law ni never failed to enjoy till the 
{Judicature Act dealt a fatal blow jo the Order. But ina more prosaic 
age these festivitiey were ¢ut down to one day only. Even these one-day 
feasts „were, in the last century, * more honoured in the breach than in 
the observance,’ and they were finally discontinued in 1758. ° e 
At these banquets the merry Sergeants ate“and drank, not liko law- 
* œ yers, gut like men of the world. They discussed not politics, nor yet law, 
but dined heartily and talked, merrily. After dinner ‘they ever indulged 
in a little dancing, which was one of the favourite amusements of the ald 
a lawyers. Not only were the students instructed in legal knowledge at the 
% Inns of Court, but each Inn had, at one time, an academy of its own where 
‘singing, dancing and music were taught. Pope speaks, in the Dunociad, 
of “the judge to dance his brother Sergeant calls’—no doubt alluding to 
the quaint old custom which was observed at the Inns on certain occasions 
when judges joined hands with Sergeants and other lawyers, and’ danced 
round the fireplace in the hall of their Inn. In what an intensely amusing 
light does this picture of the members of the Coif and other legal dignitaries 
dancing and singing round the fireplace strike us in this prosaic age of 
° ours! To those jovial lawyers, however, dancing seemed to have been an 
essential part of their legal training. Pictures of sobriety and dignity: in 
court, they were the merriest of folk in the banqueting-hall, Sergeant 
Wynne describes,one of these occasions thus:—‘ After dinner a large ring 
was formed. round the fireplace, emptied for the occasion of fire and embers. 
* Then the Master of the Rolls, who went in first, took Mr. Justice Page, who 
joined to the other judges, Sergeants and benchers present, and they all 
i danced, or rather walked, round about the coal-fire, accordiag to the old 
cerentony, three timos, during which they were aided in the figure of the 
dance by the Prothonotary.” We confess we should like to see (if only in 
the pages of the Punch, the picture to be drawn by the inimitable “E. T. 
R.” ) Lord Halshury leading, say, Mr. Justice Bruce, by the hand, aided in ~ 
thg dance by Sir Robert Reid! Th® Lord Chancellor in “ Iolanthe ” dances, 
but not in such select company! The gay scene in which Gilbert’s 
whimgicality was anticipated in real life was witnessed, Wynne adds, by 
the Prince of Wales and a large company. Besides indulging in these 
. i ached revefs, the merry Sergeants were very fond of theatrical 
performances. Many of our early dramatists were connected with the legal 
profession, among them being Beaumont, Ford, Oorgreve, Rowe, and Figid,. 
ing. Shakespeare’ s dramas were often played by mémbers of the various., 
Inns, and Gray’s Inn was noted for its pl&ys and performances, and, was o 
praised by Qteen Elizabeth as “an house she was much indebted to, for „it 
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always studied for some sports to present to her.” The Masque which wa 
introduced into the country in the early part of Henry VIIs reign, seenfs 
to-have been the most populay form of entertainmentatethe Inns of Oourt. 
Some of these masques had, at one time, no rival in the splendour ‘and 
gorgeoufndss with which they were presented at the lawyers’ University. 
There is on record one exceptionally magnificent masque presented at 
Gray’s Inn on Oandlemas night in 1633, in honour of the bisth of the Duke 
of York, by the four Inns of Court combined, which cost the societies no less 
than £ 21,000. The Sergeants, like other lawyers, freely took part in 
these entertainments. 

‘Tf the Ooif brought the Sergeant many pelos: it also taxed his purse, 
sorely at his call to the higher degreo. For, besides lavishly providing for 
a feast on his appointment, he had not only to give gold rings to the Sove- 
rgign, the Lord Chancellor, the judges and many other minor officers of the 
courts, but also present’ his relations and friends with rich liveries—a 
custom which fell into desuetude in 1759. But the ring-giving fashion pro- 
spered till recent times. The ring was not merely a complimentary gift : it 
was at one‘time regarded as a legal obligation imposed upon every newly- 
appointed Sergeant—an obligation which made rathera big hole in his 
pocket. A good instance is recorded of what this custom cost the Sergeant. 
In the ninth year of George II., the fourteen new Sergeants gave, as in duty 
bound, rings valued at £773. ‘That call” adds the chronicler, “ cost each 
Sergeant nearly 8200.” We may be sure that these Sergeants-at-Law , 
raised no objection to some of the more expemive and unnecpssary customs 
being put an end to, nineteen years later! The style and weight of these 
tings varied from age to age. Formerly, they wero of massive gold, and 
the judges were rather particular that they should be of the proper weight 
and material. One of the old law-reperts records an instance where some 
of the learned judges regarded with great disfavour the deficiency in weight 
of the rings presented to them at a call of Sergeants. Phe Sovereign’s 
ring was naturally the weightiest of all, “nearly an inch long with orta- 
melin the middle and massive gold ends,” whilst the usher’s ring wasa 
sort of “hoop of no much greater breadth than a curtain-ring®@and about one 
tenth of its thickness.” The ‘colt, generally & young professional friend 
who attended the new Sergeant on béing sworn in before the Lord Chaneel- 
lor, presented the Sovereign’s ring to the Ohancellor, requesting him to beg’ 
Hisor Her Majesty’s acgeptance of the same in the name of *his principal, 
gave another to the Lord Chancellor for his own acceptance, and quietly 
pocketed the third himgelf. It ig not certain if, before the fifteenth’ century, 


simple rings were given, or rings each bearing the Sergeant’s motto; but, ~~ 
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‘aaa noe of Elizabeth, “posies” were engraved thereon, consisting of, 
a few words, flattering to the Sovergign, or tickling the Lord Chancellor’s 
fancy. It is curiousshqw lawyers, in the timesof Charles I, chése mottoes . 
which embogied sentiments exalting*the King’s prerogative, suchas “ Lea 
regis vis legis.” Generally, each Sergeant had his own device,#bwt some- 
times, the whole “call” adopted the same motto. These “ posies,” were: 
often wery pretéy and wittily devised. For instance, the famous lawyer, 
Jeffreys, on his call to, the Cojf took for his motto “A Deo rex a rege lea.” 
In this connection, Mr. Montague Williams relates a good story of a bag- 
rister* who had enjoyed, at one time considerable practice at the Old | 
Bailey. Upon his elevation tothe Coif from the ordinary bar, this eminent * 
lawyer selected for himself the motto, Ex sese, Some legal wag, hearing of 
this, observed: “It is a pity he tells only two-thirds of. the truth. ` Hig 
motto ought to have been ‘Ex C. C. C.’—that is to say, ‘from the Oeftral 
Criminal Court.’ ”t Perhaps the happiest motto was that selected by the 
Sergeants who were called to the Coif in 1842, after Lord Brougham’ 8 in- 
effectual attempt to put an end to the Order, viz, Honor nomengus mans 
bunt ; thia “call” included: lawyers like Sergeants Manning, Channel 
Shee mad Wranghamn. . 

. Sevgral important privileges belonged to this s ‘degenerate race,” as 
Lord Coleridge, in one of his irritable moods, once spoke 4 ofthe Order,. just as 
a few are enjoyed to-day by the King’s Consel over, his less. exalted profeg. 
sional brother, the “ utter ” barrister. We have already seen that the 
* Sergeant-at-Law was almost the only lawyer of any note who counted z 
even before the existence of the oldest English tribunal now extant. He 
alwa$s had the right of pre-eminence until a comparatively recent date. 
Another highly-cherished privilege of the Sergeant-at-Law was that all the 
judges had, at one time, been chosen rom those of his rank and title. It 
was for this reason that the Sergeant was addressed as “you” and also as 
“brother” fromethe bench. In former times, when people were less refined, 
“hou” was more generally used than. “you,” and nobody felt the worse for 
it. But because the judge and the Sergeant-at-Law . were of the same, rank 
professionally, it must not be sup posed, that, the latter took the same 
liberty with the, former, either in or out of the court. ‘Judge Wag 
addressed in court as “ my Lord” and‘n priv&te simply as “ judge.” | Soci- 
-ally also, the Sergeant-at-Law had a distinct position, and ranked next 
after the Knights-bachelors, but before even the King’ s Counsel, Infact, 
the King’s «Counsel seems to have. had no position out of court, though, 
speaking professionally, he stood above the Sergeant, unless, of course, . 


« * Sergeant Robinson. t “ Later Teava by Mr. Montague Williams, p. 42e-  *. 
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the latter wasa serviens regis ad legem, or held patent of \yrecedetico: 


Even the wiyos of. Sergeants-at-Law, unlike those of. bishops and privy} 


councillors; ‘had a distinct rank in B0mioty, and cames after the wives a 
Knights-bachelors. ° 
Bit the privilege which the Setgeant of those “goud old times”? 

regarded with peculiar jealousy, and onjoyed most, was the exclusive 
right of audience in the Court of Common Pleas during tesm. They had, 
in fact, a sort of monopoly of practice ine that Court (which had as 
cesgusre a career as the Order of the Ooif itself), rigidly excluding all 
those barristers who were only apprenticii ad legem. To us, this seems an 
extraordinary privilege, constituting, as it did, a violation of the Magna 
Charta, as well as an infringement of the Constitution. It was certainly a 
very narrow-minded policy adopted by the Sergeant-at-Law in not having 
fielded to the abolition of this monopoly, in spite of repeated protests and 
almost universal condemnation. ‘ The Order might have been rejuvenated, 
if only this privilege had been extended to others; for, in Pulling’s words, 
“it would have been much wiser for the Sergeante-at-Law to ` lave 
durrendered with a good grace any monopoly they possessed, rather than 
to have stood out against any change, and end with something very like 
the total sacrifice of their ancient position.” Another indirect and ovi] 
result of this exclugive right of practice in’ the Court of Common Pleas was 
that, as the Sergeant-at-Law wab too busy in his privileged court to attend 
to business of other courts, there grow up in time a regular bar at thesc 


courts. So that another monopoly on‘a smaller scale arose oul of the” 


Sergeant’s monopoly. Not only did the Sergeants form ‘the bar of the 
Court of Common Pleas, thé highest court of civil jurisdiction in the fealm, 
but they were, at one time, an integral part of, the Court ipself.” The 
Judicature Act of 1873 put an end tw the Court of Common Pleas. But 
before this court was despatched to thé Lumber-room, several attempts 
were made to throw it open to the whole profession. Tho @rder of the Coif 
‘was supposed—and rightly too—to stand in the way of“ freo trade,” and 
other lawyers’ naturally felt the gross injustice that was done to thom. 
To Sir John Wills belongs the credit of first making the daring biet fair 
‘proposal that the Court of Common Pleas should be thrown open to ål, 
and although nothing came of his suggestion, it brought to light the great 
hardship to other lawyers. This was suggested so far back as in the year 
1765. Seventy-five yegrs later, when the famous Lord Brougham came into 
power, a similar proposal was again brought forward: but the Common 
Law Commissioners*decided agajnst it. It -seems almost incredible that 


‘in the enlightened century we have just loft behind; such ‘a mdhopoly should ww 
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have found favour even with those who did not profit by it. Again, early 
ir 1834, a Bill was unsuccessfully drawn up for the purpose of giving to 
the whole bar the gight df practising, pleading, and audience in. tho 
Oommop Pleas, and this object was fuictly attained’ by a Warrant under 


the Sign-Manual on April 25th, 1834. : te 
( To be concluded.) s Ete 
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The Law of Torts. By MxLviLLE Mapison BrerLow, Pu. D. (Hanvanp). 

Second Edition. Published by the Cambridge University Press. 1903- $ 
* | Domi 8vo. Pages XXVIII and 422. Price 12s. 6d. . 

Tars is the second English Edition of the well-known work “ Bigelow’s 
Law of Torts.” It is based on the seventh American Edition: ` and 
it is honoured by being prescribed as a text-book in the Cambridge 
University. ‘Tho arrangement of the topics in the book is somewhat 
novel. The learned author begins the consideration ' of the subject 
by General Doctrine, wherein he includes right, privilege arid duty at law, 
damage, “death of party to an action and assignability of actions for tort. 
He then proceeds to. specific torts, which are divided in three groups : (1) 
lawful aéts done by wrongful means or of malice ; (2) unlawful acts, and (3) 
events caused by snegligence. The first group treats of Breach of duty to re- 
frain from fraud and malice, and includes the specific torts—deceit, slander 

eof title and malicious prosecytion. . The second group concerns itself with 
breach of absolitte duty, where the specific torts touched upon are procuring 
refusal to contract, procuring breach, of contract, seduction, slander and 
libol eassault and battery, falso imprisonment, trespass upon property, con- 
version, ififringement of patents, trgdemarks and copyright, violation of 
rights of support and watcr-rights, nuisance, damage by animals, escape of 
dangerous things. The third group directs attention to Negligence. This 
book is pre-eminently a book « of prinio W which are carved out from leading 
cases, English and American. . 
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The Annual Bigest, 1908. By Jons Mews, ‘Barrister-at-Law. Lowvok 

Sweet and Ma&well, Ltd. 3 Chancary Lane, W. 0. 1904. Roy. 8vo. Pages 

* xvi and 396, Price 15 a. 

Mews’ Annual Digest for 1903, hag been with sniovadible. rapidity pre- 
pared ahd published, so close upon, the last reports for 1903. -Tt includes all 
the reported decisions of the superior Courts of England, and a-selection of the 
pocita andelrish cases. It is, we are inforined, i in the 67th year of its publi- 
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cation; this circumstance alone, apart from any other, is\a sufficient 
recommendation of the book. We have on previous occasions spoken i 
terms of high praise of the preceding voluñes, and we are glad to be able tosa 
that the present volume maintains their reputation. In ‘india, where in most 
of the moftssil towns the English Law Reports are not accessible this handy 
Digest ought to prove very serviceable to Judges and practitioners. $ 





The Annual Statutes, 1908 (3 Edw. VII). By J. M. Lary, Baerister- 
at-Law. Lonpon: Sweet and Maxwell Ltd.e3 Ohancery Lane, W, 0. 1904 
Roy. 8vo. Pages x11 and 193, 418. Price 7s. 6d. 

THE credit of bringing out English Statutes ina handy form belongs de- 
servedly to Mr. Chitty. The volumes known as “Ohitty’s Statutes of Practical 
Utility” have’ acquired a wide reputation as a complete repertory of all the 
living legislation in England. This volume is an annual supplement to the 
great work of Mr. Chitty, and it is edited by Mr. Lely, whose name has be- 
come familiar asthe erudite editor of Chitty’s statutes of Practical Utility. 
In 1903, 47 Public Statutes were passed in the Session which terminated on 
the. 14th of August last; but of these the editor has selected 24 as being Sta- 
tutes of Practical Utility. They are arranged in alphabetical order; and to 
every enactment are appended valuable footnotes compiled from the cognate 
provisions of other. enactments and decided cases. The rules and orders 
framed under a pasticular enactment are then set out with brief comments 
where necessary. The best thanks of the profession are due to Mr. Lely for 
having placed with in their easy reach a handy volume which contains all 
that is important in English Legislation duting 1903. 


Commissioner Kerr—An individuality. ` By G. Prrr-Lewis, K. O., LONDON: 

T. Fisher Unwin, Paternoster Square. E. 0. 1903. Demi 8vo. Pages rx 

and 395. ' : l 

Mr. G. Prrr-Lewis has paid a lasting tribute to the memory of his 
friend, the late Mr. Commissioner Kerr, whose only claim ta,revéronce scems 
to be that he held the judgeship of the Sheriff’s Court of London for a pegiod 
of forty years. In other respects, Mr. Commissioner Kerr appears to have 
lived and died an ordinary mortal. Notwithstanding thjs, the lgarned 
biographer has breathed life intothe dry materials, at hès command; and 
the care bestowed by him uptn the method and style of “this book makes it 
an interesting reading. 








The Art of Winning Cases or Modern Advocacy. By HENRY HARDWIYOKE 
` of the New York Bar. Arseny (N.Y.—U.8.A.): Banks and Company. 
- Second Edition. 1903. Demi 8 vo. Pages viii and 694, ° 
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“A gogo pleader,” says an English writer of the eleventh century,, 
. ght to have good sense, a sound understanding, and a subtlo genius ; he 
hould be free from the faults of indecision, timidity, false shame, haste, . 
and non-chalance; White he pleads,he should keep his attention from. 
wandering, to any other subject, and should also take care to avgidyundue , 
heat and asperity.” It is only by long experience that one can hope to, 
be a good pleader. But, Advocacy, in common with every other art, has its 
rules ; “and if tley are mastered by 4 fresh practitioner-at-law he will find: 
many of his difficulties lightefled and will save himself from falling into 
the pitfalls that beset his path. It-is necessary that every practitioner 
should study the art of advocacy from a scientific standpoint, since no 
matter how profound his knowledge of the lay may-be, unless he has the: 
power of communicating his ideas with ease, and acquires the tact requisite 
for the successful management of a case, he can never succeed in appearing 
before the Court to his best advantage. To learn the technique of the art 
of advocacy, must, therefore, be the very first thing to which a fresh man 
should turn his attention; and for this purpose, he will scarcely turn toa 
book better than Mr. Hardwicke’s Art of Winning Cases. In this book, 
attention of the reader is-first directed tothe- preparation ‘for trial and the 
statement of the case. The important subject of examination-in-chief, 
cross-exajnination and: re-examination of witnesses is then treated of at 
considerable length. The learned author next devotes a*couple of chapters 
to forensio and popular oratory and address tothe Court. ‘The last chapter 
conveys ‘suggestions to ‘young’ lawyers; and this is the most informing. 


* portion of the ook. - It is bitmful of practical suggestions, and is well- 


worth a perusal, by all lawyers‘ young’ or old., The chapter opens with 
rathe? grave words of warning, which a young lawyer will always do well to 
remember., “The first efive years of the professional career of the lawyer 
will usually determine his standing # the bar. Ifafter his admission to 
the bar the young lawyer fritters away his time, paying more attention to 
the pleasures of Society, the amusements of the theatre and other fashionablé 
folies than he docs to the study of the law, and to the business of his clients 
which may be entrusted to his care, he can never hope to be successful in 
the trte sense Æ the term.” And no body can: for to become a great lawyer 
a than should, in the words of Lord Eldon, “ livg like a hermit and work like 
a horse,” or, as has been poetically described, “scorn delights and live 
laborious days.” The book in our hands is fullof practical suggestions if 
every department of a lawyer’s life; andin obedience to the maxim tat 
“ history is philosophy teaching by example,” he has relieved the monotony 
of the precepts which he has given, by, showings how they have been 
put into actual practico by the greatest advocatos of the modern times. 
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Negligence: Rules—Decisions—Opinions. By Epwarn B. Taduas, of tho 
New York Bar. Anpany (N. Y.U; 8. A.): Banks and Company} 
1901. Demi 8vo. Pages clxxv and 1392. * . , 
Wren it is remembered that the American cases on the Law of Negli- 
gence €r¢ what might safely be termed a legion, one might well estimate 
the learning, experience and patience expended in working out a code of 


rules from them. Their number can be judged from the fact that 118 pages . 


of closely printed matter in small types are qgcupied by the table of cases. 
¥he plan of this pondorous volume is a statement of general principles, 
which combines condensation -to the smallest „compass with reasonable 
exposition. This is followed by a chronological digest and topical arrange- 
ment of the decisions of the Court of appeals of the . State of New York, ant 
an exhaustive digest ofall other authorities, A special feature of this book 
‘is the copious extracts from the judgments of-the Courts, where there has 
been a marshalling, or analysis of authorities, or a discussion of unsettled 
or unusual questions. The general. index at the end, which covers 150 
pages, furnishes an excellent directory tothe, voluminous contents of this” 
work. The, learned author deserves the ‘thanks of. ‘the’ profession for 
having produced i an exhaustive work on the American ‘Law of Negligence 





Cases on Torts. Second Edition. By Francis-M. Borbiox, Dwighte Professor 
of Law in Columbia College.’ ALBANY (N. -Y.—U. g: A.): Banks and 
Brothers. Demi 8vo. Pages xır and 602. 

‘ ‘Tris “well-known that the excellent treatise of Sir Frederick Pollock on, 

the “Law of Torts,” ‘is mainly a book of principles : and te make his study. 

complete, a student has to go through a large number of decided cases ‘from 
other sources. Proefssor Burdick has, to meet this difficulty of the American 
students, “ selected and arranged American: cases on Torts fer the use of 

Law students in connection with Poflock on Torts.” The cases are therefore 

grouped according to subjects whith sre ‘arrahged as‘ in Pollock’s' Law of 

Torts. It is thus designed to form acomplementary volume to Pollock’s 

work and Prof. Burdick has greatly facilitated the work of the law-student: 

We regrét, however, to notice one omission in the book before us. The 

cases have no headnotes prefixed to them: and it would infeed be & great 

hardship on the student to expect him wade through &n elaborable judg- 

ment to find out what is decided in it. This defect,’ v we expo widl H 

remedied in. the next enkon 
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Legal Medicine (in India’) and Toxicology. ‘Vol. I. Second Bdition. , By , 


Major Oouuis Barry, LMS., P.RS.E:, F.I.O., Chemical Analyser to the 
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Government of Bombay; Professor of Chemistry, Medical Jurisprudence 
f e and Toxicology, Grant Medical Qollege, Bombay. Bomaay : Thacker and 
Company, Limited, 1904. Demi 8vo. Pages,xxiii and 600. Ptice Rs. 15. 
In reviewing the first edition of this book in September 1902 we re- 
marked “ we have no doubt that before long this book will take @itm place 
as.a standard work on Medical Jurisprudence in India.” We are glad to 
note that this observation of ours has been amply justified by the facts that 
this work is recommended as g text-book by the Universities of Bombay and 
‘Panjab and that a second edition has been called for within eighteen month 
of the publication of the original edition. In the present edition, the 
author has revised the text and made several additions to it bringing the 
subject-matter upto date. An account of the serum test for blood has been 
added and a large portion of the subject relating to antivenine has been re- 
written. The present edition will be a very valuable addition to the librarye 
of a medical practitioner or a lawyer. It is an admirable text-book—well- 
written, well-arranged and well-printed. 


The Court Fees Act and the Suits Valuation Act. By K. JAGANNATHA 
Atyar, B. A., B. L, Vakil of the High Court, Madras. Mapras: Sri- 
nivasa, Varadachari and Co., Triplicane. 1904. Demi 8 vo. Pages xx, 
338 and 210. Price Rs. 3. i 
Tae learned commentator has, after tryjng his ‘ protice hand ’ on the 

Indian Stamp Act¢devoted his energies to Courts Fees and Suits’ Valuation 

Acts. The commentaries are well-arranged, and written in a way 80 

as to make appagent the bearing of cases. There are eleven appendices 

which contain notifications of the Governor-General of India, Rules of the 

Local Governments, the Indian High Oourts, and the Chief Courts of Panjab 

and Lower Burma. This*is a very handy and useful edition of the Acts. 








An Index of Cases, for 1902 and 190%. By V. Stvarama SASTRI, B. À., 

B. L., Pleader, Tinnevelly Beidge. Printed by Addison and Co., 

*Madras. 1904. Roy. 8vo. Pages 148. Price Rs. 1-40. 

THis is a continuation of Mr. Nambyar’s Index of Cases Judicially 
Noticed (1811-1991). The plan, arrangement and printing of this book are 
identical with the pfincipal work. The,cases moticed in the Law Reports, 
Indién Appeals, Indian Law Reports, four series, Bombay Law Reporter, 
Calcutta Weekly Notes and Madras Law Journal, during the years 1902 and 


` 1903 are ‘ll duly indexed. Those who have Nambyat’s Index with them ` 


will do well tô purchase this compilation. ° . š 
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THE ORDER OF THE COIF. 


ca. : - By Parroze B. M. MALABARI. 
Bannisrer-at-Law. 
( Concluded from page 68.) . 

T HE creation of the new Order of King’s Counen sounded, so G 88y, 

the death-knell of the Order of the Coif. It was as early as, in 1604. 
that Bacon prevailed upon Queen Elizabeth to appoint him, and was actu- 
ally appointed, “Queen’s Counsel Extraordinary”. Though this was a’ red- 
letter day for the great philosopher, it took: both the bench and bar by 
surprise. Bacon was at the time neither a Sergeant-at-Law nor even a 
law-officer ; he was merely an ‘utter’ barrister of Gray’s Inn. It was not. 
so much the appointment as theefact that, at the time, Bacon was-not-even 
called to the Ooif, which rankled in the breasts of the lawyers, and gave 
rise to what Roger. North called’ a “dumb day.” Bacon, however, pleaded e 
that the great honour had been conferred upon him: honoris eausa, without 


patent; fee, or emolument. .The Sergeant-at-Law could not but look ypon . 


his appointment with grave suspicion and uneasiness. But after the fall of 
the first “Queen’s Counsel Extraordinary, ” he was again left in sole pos- 
session of his Ooif and in the full enjoyment of all his privileges. -Proofs 
were not.wanting, however, to show that this time-honoured institution had 
fallen upon evil days. The jealousy with® which the Sergeant’ 8 privileges 
were regarded and the thoughtlessness with which he was deprived of some 
of them, the discountenance shown by later Chancellors and the indifference 
and apathy with which the younger generation of lawyers looked upon it, 


as also the. increasing number of appointments of. a° great numberof, .° 


barristers to the new Order of King’s Oounsel hastened the fall of the ; 
Coig In. spite of. the. irreparable loss of the long-cherished privilege ; 
( the exclusive right df pleading in the Court of Common Plesi ), the’ 


Sergeant made a last effort to retfieve his lost. position. He “questioned : 


the legality of the warrant of April 25th, 1834, which had practically 
310 
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sealed the fate of the Order, and ‘contended that even the Sovereign had no 
fight to deprive the institution of what amounted to its raison d'ëtre. 

’ After an elaborate grgumeñt and a good deal of wrangling, tHe warrant 
was declared invalid, and the Coif was given back its dearest privilege. The 
Sergeant was naturally jubilant over his success, but the victory wamshort-: 
lived. His days were numbered. He had already had a presentiment of a' 
worse*fate that was soon to befall his-Order. The Judicature Act of 1873, as 
we have already seen, proved its death-blow. It did not enact that no more 
Sergeants were to be created. fi provided that no Judge of the Supreme Cous 
need necessarily be a Sergeant-at-Law—taking away another privilege of the 


Coif. The Orown, it is true, was not dispossessed of its right to create new s 


Sergeants, but, as a matter of fact, none were created ; whereas the number 
of King’s Counsel was steadily increasing. Total extinction would have proved 
more welcome to such a famous institution, which had seen better days, and 


“ whose passing had, at one time, seemed as the passing of the law itself.” ' 


What the Sergeant felt: most was the judicial vivisection, so to say, to 
which the Order was submitted in its declining days. When in 1834 the 
King’s warrant threatened to deprive the Sergeant of his exclusive right of 
pleading in the Court of Common Pleas, a provision was inserted in it, by 
way of some solace to the Order, no doubt, to the effect that the existing 
members*of the Coif should have precedence and pre-audience in all courts, 
next after the King’s Counsel then in practice. But the Judicature Act 
deprived the Sergeant even of this cramb of comfort, with the result that 
ethe oldest Sergeant-at-Law was placed behind the youngest King’s Counsel. 
The poor Serge&nt’s cup of woe was full to overflowing. He could not 
naturglly tolerate such an undeserved degradation, and bitterly complained 
of thesinjustice. “To them,” wrote Sergeant Pulling at the time, referring 
to his brethren of the Coif, “ certainly small justice has been meted out. 
Their old privileges have been taken from them, their position at the bar has 
been encroached upon, and their. relations with the bench interrupted, and 
nothing by way of compensation haf been provided for them.” But it was 
all to no purpose. The Order of the Ooif was then in its senility, and had, in 
some peasure, brought about its own fall. 

e The exacte difference between a King’s Oounseland a Sergeant- 
at-Law is still sufrounded in some. mystery. In the first place, as 
we’ have -already seen, the former is created by letters ` patent, 
while a writ pnder the Great Seal usually summoned the Sergeantzat 
Law to take his degree, “ under heavy penalties,” unfess the person so sum- 
moned was created a sérviens ad legem. There was some difference in their 
dress also, which is worth noticing. The wig, to the ordinary eye, appeared 
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alike both on the Sergeant’s head and the King’s Counsel’s, the same full- 
bottomed, three-tailed peruke which yas first introduced into England ` 
about Chars II.’s time. But those who knéw where to look for the 
difference noticed a sort of black round spot on the Sergeant’s professional 
head-dyess This—or perhaps a fictitious patch of white which it concealed 
—was the time-honoured Ooif, the distinctive feature and the badge of 
honour of this ancient institution. Again, the King’s Counsel alwayg wore, + ° 
and still wears, a black silk gowr. which is digtinguished from that of an 
orlinary barrister by a square collar on the back. The Sergeants had, at 
one time, and until the death of the Prince Consort, many robes of various j 
* colours, including the black gown which they generally wore out of torm ¢ 
and at nisi prius. Particular colours signified particular holidays, and it 
was de rigueur that these gowns should be worn on the prescribed occasions. 
For instance, the purple robe was used on Saints’ days, while the gorgeous 
scarlet was always worn “at the churching of the judges at St. Paul’s in a 
Trinity term and at the Guildhall banquet.” There is yet another import- 
ant point of difference, which gave the Order of the Coif so much 
independence of character. The King’s Counsel, as the name implies, is 
supposed to be retained by His Majesty; and as the presumption is that the $ 
King institutes the prosecution in every case, the King’s Counsel cannot 
take part against His Majesty by defending a prisoner without hig’ permis- 
sion. This, was sò formerly, but now the prerogative of refusal, like so 
many others, is hardly ever exercised. At the present day, the title of 
K. C. denotes a mere rank and precedence af the bar. On the other hand, ° 
the Sergeants were a free and a brave race, and were always prepared to i 
defend the liberty of any oppressed person and courageously defy the ° 
tyranny of the Crown. í ° 
No history of the Order of the Cajf could be complete which did not 

contain an account of thé picturesque costume which marked the change 
from the degree of ‘utter barrister’ to that of Sergeant. .The costume of 
lawyers has, from time immemorial, be&n most gorgeous, and even at he 
present day an “ermined sage,” with his priest-like robe and scarlet hood, 
is a sight for the gods. But the habit of the fourteenth cegtury Sexgeant 
is the envy of the present day lawyer. What a magnificent @ostume his whs, 
quaint and gaudy and sometimes even parti-coloured! The Sergeants wear- ' œ 
ing parti-coloured gowns may sound very odd to the modern reader, who 
hag been accustomed to see lawyers in courtin their simple and, sombre 
wig-and-gown costume*adopted on the death of Queen Anne—a ojrcumstance 

e which gave Baron Pollock the opfortunity to make the witty remark that ° 
the bar went into mourning at Queen Anne’s death, and neve! came ouf of 
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it again. Kimost from! the creation of the Order, the Sergeant-at-Law had 
"Veen a distinguished figure on account of his striking raiment. Not the 
Sergeant alone, but gll lawyers were once noted for their costum$, Dugdale 
quotes geveral extracts from old doctments which take us back to the days ` 

of Edward É, showing that the Keeper of the Great Wardrobe was erdered 

to deliver to the judges and the King’s Sergeants, for their summer and 

° winteswear, several robes and liveries, and “miniver for the hood and 
white silk for the Coif” In gome contemporary illuminations which depict 

the law-courts in the time of Henry VI., the judges of all the courts then jn 
existence are shown clad in scarlet or yellow, or mulberry-coloured robes 

% trimmed with white badger or lambskin all wearing Ooifs ; and the Sergeants ° 
‘ind apprentices of the law are also represented “in parti-coloured robes, 
striped or rayed, in some cases diagonally, and in some perpendicularly.” 

It was made practically incumbent on every ‘utter barrister,’ on being made 

a Sergeant prior to his elevation to the bench, to go through the ceremony 

in a solemn manner—a feature of this being the parti-coloured robes. 
Indeed, it was laid down early in the reign of Charles I. that the ceremony 

of creating Sergeants ought to be performed in a solemn manner, and there- 

fore their returning in. their parti-coloured robes from Sergeant’s Inn to 

Westminster should not be dispensed with. When James I. died in 1625, 

all the Justices’ patents became void; whereupon his successor, King Charles, 
signified his pleagure te the Lord Keeper thet all in judicial places should 
retain their posts as before, but new writs beissued. Oharles I. created 
*several new Sergeants at the tyme, one of whom was Sir Henry Yelverton, 
who was also &ppointed one of the Justices of the dommon Pleas. In hig 

* introduction to an old report of the period (temp. Chas. I.) Croke, C. J., 
recounts ‘the aatan of Yelverton, J., to be dispensed from wearing 
parti-coloured robes in! the procession, from Sergeant’s Inn to Westminster, 
and made suit to the Ohief Justice that he might have his robe and Coif 
put upon him jp the Treasury of the Common Pleas. Yelverton pleaded, 
almost piteously, that he was not r8ady with the necessary paraphernalia— 
“ because of the suddenness of his calling,’—and he cited the precedent ..of 
Sir Edward Coke who, when created Sergeant and Ohief Justice of the 
Common Pleas,ewas sworn in Chancery and had his robe and Coif puticon 
him in the Treasury of the Common Pleas, and was then led in his patty 
robes to the Common Pleas bar to make his count, and there took the oath 
of Chief, Justice, all in ione day. But the Judges would not for a mompnt 
listen to Ye]verton’s request, on the ground that % was an exceedingly 
solemn matter, and one whose dignity was not to be derogated from on 
* "These were probably Barons of the Exchequer, 
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frivolous pretexts of that kind. “All the Justices,” dds Croke, 0, J., 
“conceived it (Sir Edward Coke’s) was not a precedent to be followed,, 
being part of the ceremony for the creation of Sergeants which ought to H 
performed in solemn mannet; nor could it be convenferft to suffer any more 
such egamples.” So poor Yelverton had to go through the sadlytlelayed 
ceremony in the proper form, arrayed first in ‘blue-brown ’—which ir an 
extraordinary colour and may be suspected to have baen purple end 
afterwards in parti-coloured robes. 

Oroke, O. J., also describes the actual cerefhony, and the itis descrip- 
tion in his Introduction is worth quoting in full. The writs for the creation 
of the new Sergeants were issued in due form aud the order of swearing 
thom in was determined by agreement. Then began the picturesque 
ceremony which had best be described in the words of the eminent lawyer: — 
» “On Tuesday, May 10, (1625), in the second week of the Term, the 
said Sir John Walter, being of the Inner Temple, Sir Henry Yelverton of 
Qray’s Inn, and Sir Thomas Trevor of the Inner Temple, with the benchers, 
readers, and others of those Inns of Oourt, whereof they respectively had 
been, being attended by the Warden of the Fleet and Marshal of the 
Exchequer, made their appearance at Sergeant’s Inn, in Fleet Street, 
before the two Chief Justices and all the Justices of both the benches. And 
Sir Randolph Orew, Chief Justice, made a short speech to them, and 
(because it was intended they ghould not continue Sergeants to practise ) 
he acquainted them with the King’s purpose of advanci&ig them well in 
their several places. Then everyone in his order made his count, and, 
defences were made by the ancient Sergeants ; and theis several writs 
being read, their coifs and scarlet hoods were put on them, and. being 
arrayed in their blue-brown gowns went totheir chambers, and all the 
Judges to their several places at Westminster : and‘afterwards the said three 
Sergeants, attired in their parti-coloured robes, attended with the Marshal 
and the Warden of the Fleet, the servants of the said Sergeants going 
before them, and accompanied with theebenchers and othefs of the several 
Inns of Court of whose company they had been, walked to Westminster “and 
there placed themselves in the Hall over against the Common Pleas bar. 
The Hall being full, a lane’ was made for them to the bar ; shen (the Justices 
of the Common Pleas being owly in court) they recited tkeir several counts, 
and had their writs read, the first and third by Brownlowe, the Chief *Pro- 
thonotary, and the second by Goulston, the second Prothonotary. Sir John 
Walter and Sir Thomas Trevor gave rings to the Judges with this* inserip- ° 
tion, ‘Regi Legi service Libertas? Sir Henry Yelverton gave tings whereof 
the inscription was,‘ Stat leg? corona.’ Presently after (they all standing 
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together) refurned to Sergeant’a Inn, where was a great feast, at which Sir 
pana Lee, Lord Toe and the Earl of Manchester, Lord President of 

Council, were present. ” 

Dugdale tells us that pn colour of the * robes, of both Judges and 
Sergeants whs continually changing, “both with the season and the fathion”; 
hen'ce it was that they were possessed of so many robes of different colours. 
Another pen-picture, drawn probably about Chaucer’s time, presents the 
Sergeants as wearing scarlet gown parted with blue, with small stripes of 
red, and a hood which is, white and furred, wearing a Coif, of course. “fn 
1555,” we are told elsewhere, “each new Sergeant was possessed of one 
robe of scarlet, one of violet, one of blue and brown, one of mustard and 
murrey, with tabards (short sleeveless coats) of cloths of the same colour.” 
Those Sergeants had a fine sense of the picturesque, to be sure! But the 
sombre black gown makes its appearance as early as 1607, when we hear of 
“a grave man in & black cassock, like a counsellor.” Some of the showy 
elements of a long-forgotten habit are still to be found in the administration 
of justice ; these give a tinge of picturesqueness to the humdrum, dismal, 
colourless court-life of to-day. To leave out Fortesque’s excellent description 
of the Judge’s habiliment would render this part of our account incomplete. 
He represents this dress to be “a long priestlike robe with a cape about his 
shouldersy furred with lambskin ; and thereupon an hood with two labels 
such as Doctors of the Laws: usedto wear im certain Universities, with a 
white coif of silk,"closed upon his right shoulder; all the other ornaments 
of s Sergeant still remaining, paving that his vesture shall not be parti- 
coloured asa Sergeant’s may, and his cape furred with miniver, whereas 
the Sergeant's cape is ever furred with white lamb.” Ofly one item 
remains to be noted here, and this the heavy cost the Sergeant’s costume 
necessarily entailed. Suffice it to giye only one instance, and that ofa 
comparatively recent date, where a Sergeant’s laced bands alone cost no less 
than one hundred pounds. * 

The distinctive feature in the Strgeant’s dress was, without doubt, the 
Coif. The Coif, or the Sergeant's quaif, as it was called in former times, 
dates from a very remote age, even before anything authentic is known of 
tha Order. Its ewact i origin and introduction, like the birth of this institution, 
is lost in antiquity. Forming, as it did, the Sérgeant’s head-dress, the dust 
of denturies in tne Law’s Lumber Room must have fallen the thickest on 


it: consequently, the origin of the Ooif seems to be buried tooedeep for 


modern “researches to discover. Many conjectures have been made with 
é oe and Bar, by Sergegnt Robinson. 


i Jovrnal. $ e 79 


April 1904} 


x 

regard to this “badge of honour ” of the Sergeant-at-Law, but none*can 
safely be relied upon. Mr. Francis Waft makes a guess which seems to e` 
the nearest approach to the possible date of the‘intrgduction of this obscure 
emblem of a dead Order. “Our first ldwyers,” says he, “ were churchmen: 
but ing@2s7 they were finally debarred from general practice in the courts. 
Many were unwilling to abandon so lucrative a calling ; but what about the 
tonsure?” Quoting froma tract “Qn the Antiquity and Dignity of the 
Order” (1765), by the learned Sergeant Wynne, Mr. Watt adds :—“ They 
(the churchmen) were for decency and comeliness allowed to cover their 
bald pates with a coif, which had ever since been retained.” But this 
conjecture, that the coif originated in a mere monkish device to evade the 
ecclesiastical rules, finds little favour with no less distinguished an authority 
on the subject than Sergeant Pulling, who tells us an amusing incident to 
show how the above notion must have taken hold of a tod imaginative mind. 
This incident is related by Matthew Paris. After the ecclesiastics were 
forbidden to ‘count’ in secular civil courts, a monk, John de Bussy by 
name, was sorry to lose a calling which filled his pockets plentifully. He 
seriously thought of devising an artifice to evade the tyranny of ecclesiastical 
rules, and yet remain a monk all his life. So, ina desperate moment, he 
got himself admitted to the Order of the Coif by concealing his tonsure with 
the Sergeant's ‘quaif’! All went well, but unfortunately John de Bussy was 
led astray and his wicked device*made known! Punishmeyt was inevitable, 
but the shrewdness and subtlety of the lawyer combined with the stratagem 
of the ecclesiastic provided the monk wiéh a good defence. He boldly ° 
discarded the coif (which must have created quite a stir in court), laying bare 
his bald pate, and in consequence entitling him to ‘benefit of clergy,’ 
which was, then, the best defence of the, cunning  ecclesfastic. 
But even this trick did not serve the gnonkish lawyer, for he was given his 
deserts. One cannot help sympathising with poor John de Bussy ! In proof 
of this, Pulling says :—‘“The episcopal constitutions which so prohibited 
ecclesiastics were first established only 4 few years before the incident,re- 
corded by Matthew Paris, and long after the Coif had been in use; more- 
over, the Coif in the same form continued in use for ages after it couldserve 
any such purpose as suggested, and the notion that the toħsure had arty- 
thing to do with the form of the Coif is without foundation.” We find, all 
the judges and the Sergeants in the illuminations, depicting the law-courta 
imethe time of Henry VI., wearing coifs. In its original foum, the Qoif was 
like the helmet of the Order of Knighthood, somewhat resembling the Tem- 
plar’s cap, generally nrade of white lawn or silk. In.the thirteenth century, 


and perhaps much earlier, the Coif covered the whole head, ahd was tied. 
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undér the chin with ligaments. In the seventeenth century, however, it 


“became a close-fitting skull-cap, for the string had been abandoned. The 


Sergeant was ever psoud of his Ooif, for, apart from the great “distinction 
it conferred upon the wearer, it was treated as emblematic of great autho- 
rity and independent power, so much so that it was not taken of won in 
the presence of the Sovereign. 

Tie Tudor times, if not before, fashion made itself felt in court, requir- 
ing the Sergeant to wear a small skull-cap of black silk or velvet on the 
top of the Coif. This cap almost covered the Ooif, so that the Sergeant's 
‘ badge of honour ° was not noticeable. The Sergeant’s cap has, however, 
nothing to do with the black cap which forms part of the judicial costume 
of the day, and must also be distinguished from the Coif. The present-day 
‘ black cap ’ is a square ‘limp. cap of black cloth, with the four corners hang- 
ing down, worn by the High Court Judges on certain occasions, e.g, whilé 
sentencing a prisoner to death. It is a survival of the ‘ pointed cap’ worn 
by the Elizabethan judges (over the Ooif), which continued in use until the 
rebellion. When the full-bottomed wig made its appearance, it could no 


‘ longer remain pointed ; hence it was flattened into its present form. The 


black cap forms a necessary appendage to the present day judicial costume, 
and is generally carried about by the judges when robed. It is popularly 
supposed. that this cap is nowadays worn by the judge only when he passes 
sentence of death, But itis not so; for it*is worn on solemn as well as 


¢ on State occasions, eB: attending divine service in state, Teceiving 


“the Lord Mayor on November 9th, and, as we have just seen, while 
pronouncing death sentences. It is also a mistake to suppose that 
the ‘Plack cap’ is worn by the judge while sentencing a prisofier to death, 
as @ sign of sorrow. The fact is that the ‘black cap’ is supposed to be 
“emblematic of the supreme power welded by the judge as the representa- 
tive and executive of the monarch and the nation’—in other words, it 
merely asserts judicial, authority apd supremacy. Moreover, a sentence 
of death inflicted by the Judge without wearing the ‘black cap’ will not 
render it invalid. It is an ancient usage, and as such, is recognised and 
respected at the present day. But even the black skull-cap had to give 
way, in course of tipe, to a more formidable rival of the Ooif, and that was 
the ig, which seems to have come to stay. The wig was probably invented 
by the courtiers of Louis XIV., who was possessed of, an abundance of fine 
flowing docks. As nature had not endowed the French courtiers with thee, 


they appealed ‚to Fashion, with the resu} that the wig was introduced. 


From France to England was no far cry, and the péruke lost no time in 


> naking itsolf fashionable, and eyen popular, in the latter country. About 
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the end of the seventeenth century, the wig was introduced into England 
and it has made a bold stand against the ravages of bath time and fashion.” 


Bishop Ha gives a lively pocount of the discSmfityreof a courtier losing y 


his periwig by a gust of wind as he raised his hat to bow to some „ladies ! 
At thy beginning of the eighteenth century, the wig denoted great 
learning and wisdom, and was considered a symbol of respectability and 
culture. All who thought themselves respectable and learned—and gmong 
these there were many who were neither thg one nor the other—began to 
wear wigs; and the length of the peruke was supposed to be an index 
to the eminence of the person wearing it. The Bench and tho Bar, 
deeming themselves both learned and respectable, (and properly too), 
soon followed in the wake of the fashionable ; to-day, the wig, as everybody 
knows, forms an indispensable part of the dress of judges and of the 
members of the bar when clad in their professional habiliment. But 
the Ooif fell foul of the wig, as the latter wholly covered it up. The 
‘black cap,’ its immediate predecessor, had all but hidden the Sergeant’s 
distinguishing badge; the wig now disguised it completely. The Ooif, 
therefore, did not half like the ‘hideous’ wig, but the wig remained 
firm. The Sergeant-at-Law loyally clung to the Coif, and the Coif in its 
turn tenaciously stuck to his devoted pate. A happy thought soon brought 
about a reconciliation, for it was suggested that a small apertur® should 
be left open in thé centre of the Sergeant’s wig, with & round black-and 
white patch over it (representing the white Ooif and the ‘black cap’). 
And in this phantom similitude of its former self, the Coif was to be seen 
in the courts, until a year or two ago, where the intelligenf foreigner pro- 
bably took it for the distinguishing mark of the Master of the Rolls. e 

The lawyers have contributed largely towards the growth of Erfglish 
literature. Bacon and Scott, to mentjon only two ‘of the most ‘illustrious 
names, were both lawyers as well as authors: and their voluminous writ- 
ings, together with those of several others, disprove the assertion, some- 
times vaguely made, that law and letter¥ do not flourish together. Maree 
over, there has always existed a close communion between lawyers and play- 
wrights. In fact, it is said that the first great English tragedy was weitten 
by two barristers of the Innér Temple, and played by the members of the 
Inn before Queen Elizabeth, on January 13, 1561. ‘Beaumont and Con- 
greve, not to mention more modern playwrights, both dramatists of repute. 
in their day, belonged to one or other of the four Inns of Court. And talk- 
ing 7 of drama in connection with law, whom should we first turn, to if not to 
the greatest of English dramatisté, and one of the greatest of English poets, 


William Shakespeare ? Shakespéare’s knowledge of law must have been en- 
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cyclopædic, andit was ae accurately . and appropriately used. Lord 
Sampbell, once the Lord Chief Justice of England, in his excellent book 
eutitled, Shakespeare's Legal, Aoquirtment (1859) vouches for the accuracy 
of his legal knowledge thus :—“ While novelist? and dramatists are con- 
stantly making mistakes as to the law of marriage, wills, and of inherit- 
ance, to Shakespeare’s law lavishly as he propounds it, there can be no 
demurrer, no bill of exception, no writ of error.” It is this wonderful accu” 
racy in*Shakespeare’s use of all the legal terms, allusions and metaphors, 
which is one of the best Weapons in the hands of the advocates of the 
Baconian theory. Shakespeare must have got an insight into the practical 
and theoretical knowledge of the Jaw as administered in his day more by 
coming into contact with those lawyers and law-students of the Temple, 
who used to visit historic taverns, such as the “ Mitre” and the “ Devil,” 
and by listening to discussionsof recent decisions, than by having kept, 
terms at one of the Inns of Court or. passing a few years at a country 
attorney’s Office. 

Yet copiously as Shakespeare has written about law and lawyers, 
there is not a line, in all his thirty-seven plays, which tells us anything 
about the subject of this article. Not a single reference has he made 
to the Order of the Coif, not one word of praise or condemnation for 
this ancignt institution. Scott has explained his own silence on the 
matter. ‘There was no great love lost between us? once remarked 
Sir Walter Scott, evidently alluding to his great aversion to law, “and it 


* pleased Heaven to decrease it on further acquaintance.” But if 


Shakespeare and Scott have noting to say about the Coif, there is another 
anda much earlier poet who has immortalised the fourteenth century 
Sergeant. Chaucer, the greatest of early English poets; has “left a most 
lifelike and quaint pitture of this “man-oflaw” in his “ Oanterbury 
Tales.” ‘The hoary antiquity of the Ofder of the Ooit, the halo of the glory 
that surrounded it in those days, as well as the picturesque ceremonies and 
curious formalitits which were thengobserved at a call to the Coif, must 
hav® struck the fancy of the father of English poetry. It was not, therefore, 
likely that Chaucer would have left out from his beautiful picture-gallery, 
paintefl in graphic verse, such an interesting personality as that of the 
Sergeant-at-Law. And what a faithful picture ¢ of the Sergeant it is, too! 
History has given us glimpses of this extinct type of lawyer, and the 
modern antiquary has thrown somé fresh light on the Coif. But Chaucer’s 


* description of tHe Sergeant-at-Law will live wher the Order ‘itself*is 


forgotten, . . 
Thus håg the medieval poet painted the fourteenth century Sergeant 
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in his wonderful series of beautiful cameos in the “Canterbury Talesy”’:— 
“ A Sergeant of Lawe, war und wys, .` 
. ‘That ofton hadde ben att parvys, „ ‘4 ` 


‘Ther wag also, full riche of excellence, e # 
Diseret he was, and of freat reverence: 
eo. He semede such, his words weren so wise, 
Justice he was ful often in assise, s 
By patente, and by pleyn commissioun; 
For his science, and for his heih renoun, ° 
Of fees and robes hadde he mang oon, 
ò So gret a purchasour was nowher noon, 
Al was fee symple to him in effecte, 
His purchasyng mighte nought ben anfocte, 
Nowher so besy a man as ho ther nas, 
And yit he samede besier than he was. ° 
In termes hadde he caas and domes alle; 
è That fro the tyme of Kyng William were falle. 
Therto he couthe endite, and make a thing, 
Ther couthe no wight pynche at his writying; 
And every statute couthe he pleyn by roote, 
Tle rood but homely in a medle coote, 
Gird with a seynt of silk, with barres smalo 
Of his array tolle I no lenger tale.” 
This picture—it i is almost a portrait—of the Sergeant-at-Law is not a fanciful 
one ; itis not merely a caricature that Chaucer has drawn in order to 
complete his serjgs of the Canterbury pilgrims. The poet had made a 


careful study of this partioular"type of lawyer. Ohaucer kad himself played 


an important part in many a legal suit. The records of those days, still e 


preserved, bear testimony to this, and the records tell no untrue tale. But? 
here Chaucer’s connection with law, and his association with the then 
existing legal institution, must cease. è 

Ohaucer’s ‘man-of-law’ is not an apprentice ora struggling lawyér ; he 
has already secured some reputations as a sound exponent of the laws and 
an advocate of no ordinary abilities and forensic power. For, the poet tells 
us that his ‘renoun’ was ‘heih ° and also that— ‘ 

“ Of fees and robes hadio he many oon. ” 
He was also held in high esteem ; and, as regards his great learning, ikara 
can be no doubt. Not only, did he know all the statutes of the realm : ‘ by 
roote,’ but had all the decisions and judgments from the*time of William 
the Conqueror by heart. Hifconveyancing skill must also have been perfect, 
for, in the poet’s own words :— . 
e “ Ther couthe no wight pynche at his writying. ” 


This seems rather an® obscure line, but probably it means that Ghaucer’s ` 


Sergeant-at-Law waseso clever at drafting deeds, wills and such other 
conveyances that no one could find g flaw in any of them which might dead 


r% 


. j l , . 

84 THE BOMBAY LAW erderan, "  [won. VI, 
e, a e 
his cient to Mtigation. In spite of his great learning and renown, Ohaucer’s 
pe was a very modest man indeed, for :— 
° 4 Ho rogi but homtly in a medle coote ”; ° 
A rode thus ina mé@iléy coat, not because he could not afford to move 
about in a.ebetter raiment—for, of robes, “hadde he many oon “but 
because he was so full of that childlike simplicity which has ever been the 
characteristic of many profound lawyers, for instance, Lord Brougham. 
Chaucef, in whom the sense of humour was strong, could not help having a 
joke or two on the sly at the Sergeant-at-Law. He tells us that his ‘man- 
of-law’ was a busy man, full of work and more than full of briefs; but he 
then adds sarcastically :— ° 
~ “And yilt he semed besier than ho was.” 

What a charming touch of gentle humour do we find in this sly 
observation, and yet how totally devoid of any sting of acrimony in it le 
In the unceremonious parlance of the day, another man would have express- 
ed this characteristic of the lawyer in one brutal word, “fussy ”—a type 
of lawyers not yet extinct! Every line of this word-picture of the Sergeant- 
at-Law might serve as a subject for a long dissertation, and interesting notes 
could be written on many of the quaint words and phrases made use of by 
Chaucer; but that would be beyond the scope of this paper. There is one 
point, however, in this sketch, which is worth noticing, inasmuch as it 
illustrates a curious old custom rigidly obsezved at every call to the Coif, 
as late as in the s@venteenth century. Ohaucer speaks of his “war and 
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“ That oftén hadde ben atte parvys. ” 
Now this ‘ parvys, or ‘pervise,” at one time, , meant the porch of 
the church, but afterwards it came to signify the name of the Cathedral, 
now known as “ Pauls Walk” or “Duke Humphrey’s Walk,” so called 
because Duke Humphrey was supposed to have been buried there, 
“In Tudor times,” says Mr. Watt, “it was the great lounge and 
common newsrobm of London. ere the needy adventurer ‘ dined 
witlt Duke Humphrey,’ as the quaint a ae ran: here spies 
garnered in popular opinion for the authorities.” This point evidently 
refers to a very, old custom which is paid by Fortesque in his 
lectures “De Lawdibus Legum Anglicae.”, Like the origin of the 
Ooife the introduction of this custom is lost in antiquity: but there can be 
no doubt that it was observed at a véry early date. In those days the court 


> 


‘hours wére very early: the judges then used to sit from eight td eleven, 


after which hdur the Sergeant would bolt for his dinner, and hasten {himself 
to his allottéd pillar at St. Paul’s to hold comultation with his cliente, who 
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had already betaken themselves to the ‘pervise’ and “take ndtes thereof 
upon his knee.” It is probable that Ohaucer himself was at this verys 
spot—“ the very place for the lawyer to nteet his ¢lient”*-watching intently y 
the bustle of busy lawyers, and the anxious, inquiristg ‘looks of the clients. 
It was guite in keeping with the wonderful tenacity of old cestonis and 
usages that even in the seventeenth century the members of the Coif, ‘on 
‘new Sergeants being created to their Order, used to accompany them to 
St. Paul’s, allotting to each his proper pillar so that his clients migh? know 
where to find him. According to Fortesque, these newly-appointed Sergeants- 
at-Law generally went, after their feasts, “to St. Paul’s in their habits, 
and there chose their pillar, whereat to hear their clients’ cause, if any 
come.” For centuries, this porch was the rendezvous of legal luminaries ;. 
but, in later years, the lawyers were wont to congregate even at the round 
of the Temple Church and at Westminster. All these customs have now 
vanished. To St. Paul’s Cathedral no longer. repair lawyers after court «e 
hours, except, perhaps, for divine contemplation and meditation. Ohaucer’s 
Sergeant must have disappeared not much later than the fourteenth 
century, and although the whole race is now practically extinct, he will 
ever live in the pages of the “ Oanterbury Tales.” 

From Chaucer to Dickens is a leap of nearly five centuries—and how 
different do we find the Sergeant-at-Law with the rest of the world, in the 
days of the great Humourist! No longer does he stand on the ‘upmost 
round’ of Fortune’s ladder, no more does he ‘ count’ to th® exclusion of the 
‘utter barrister’ in the Qourt of Common Pleas. Dickens, ‘however, was , 
not destined to see the last of the race pass away, though the twilight of its 
glory was fading even while the greatest of modern English humouristg was 
breathing his last. It was three years after the death of Oharles Digkens 
that the Order of the Ooif ceased to exist as the most ancient and honoured 
institution of England. The historical and literary figure of the Sergeant of e 
mediæval times had then lost much of its picturesqueness and glory. Never- 
theless, the Sergeant-at-Law was a pers@ worthy of respect. and admiration, 
though in the nineteenth century he lived more in fiction than in histéry. 
Dickens had too great a regard for all ancient institutions sthat had once 
seen better days, to treat*lightly the members of the sfoif. Chaucers 
‘man-of-law’ claims our respectful yegard ; Dickens’ léwyers, including, of ° 
course, the two Sergeants in the “ Pickwick Papers,” give us a deaf of 
amusement by their bombastic eloquence and supercilious demeanour. We 
need only mention Megsrs. Dodson and Fogg and their clerks, Tulkinghorn, 
Sampson Brass, and hig clerk Di¢k Swiveller, and a host of lawyers, who are 
represented in Dickens” “ Blea’ House,” Sergeants Buzfuzeand Snubbin 
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alone, of Pickwickian fame, deserve more detailed notice. Dickens 
scpricatured these two Sergeants in his own inimitable style of boisterous 
«humour. Like Chaucer, he had come in personal contact wfth lawyers. 
Dickens has himself drawn the lifedike pictute of a little boy who worked 


at the ‘officé of a Gray’s Inn solicitor as clerk at a very modgst gweekly- 


salary. David Copperfield, who was no other than Oharles Dickens himself, 
was picked up by a legal’ acquaintance when, in Mr. Micawber’s words, ` 
“hope sunk beneath the horizon.” It was in this office that Dickens had 
gained most of his knowledge of law. During a year and a half,of 
his clerkship—a period which he ever after remembered with not a little 


mortification—the great “humourist picked up sufficient knowledge of law ® 


and lawyers, “to fill a whole chamber in his gallery of characters.” 
A fuller and more humourous character than Snubbin’s is that of Sergeant 
Buszfuz. But who has not read the trial of Bardell vs. Pickwick, ov, 
better still, all the Pickwick Papers ” ? And who will ever forget the speech 
ot Sergeant Buzfuz and the examination of Sam Weller? 

Eminent Sergeants who have figured in the Parliamentary, legal, and 
literary history of England during more than a thousand years, may be for- 
gotten; the world may have no knowledge of the Order of the Coif a century 
hence : but Sergeants Snubbin and Buzfuz, in company with Ohaucer’s im- 
mortal ‘man-of-law,’ will live as long as English literature lives. 
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RECENT ENGLISH CASES. 

Comrany—Oontract for Company before Incorporatiop—Righta of 
Company. A company cannot by adoption or ratification obtain the benefit of 
a contract -purporting to'have been made on its behalf before the company 
came into existence. In order to do 80 a new contract must be made with 
it after its incorporation on the terms ofthe old one. Natal Land and 
Colonization Company v. Pauling Colliery and Development Syndicate 
(1904, A. 0. 120). 

OoprricHt—Enoyclopedia—Article—Author and Publisher—Copy- 
right “in Oontributions—Inference of Fact—Oopyright Act, 1842 (5 & 6 
- Viet. o. 45), 88. 2, 3918. Where the proprieto» of an encyclopedia employs 
and® pays another person to compose articles for publication in the 
encyclopmdia, the question whether the copyright in the articles belongy to 


` the proprietor ‘within s. 18 of the Oopyright Act? 1842, depends on an 


inference of fact—not law—to be drawn’by a reasonable man from the 
nature of the gontract and all the circumstdnces, The contract need not-be 
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in writing; no express words need be used; and the infererfce thatthe 
copyright was intended to belong to the proprietor may be fairly drawn s 
where therqare no special circumstandes and the only® material facts are A 
the employment and the payment. Sweet v. Benning, (1855) 16 O. B. 459, 
followed. The decision of the Court of Appeal, [1903] 1 Oh. 318, reversed 
and thf#qu&stion what the words “separately published” mean in s. 2 left 
open. Lawrence & Bullen, Limited v. Aflalo and Cook (1904, A. O. 17). 

DEFAMATION—Slander—Special Damage—Remoteness of Damage. 
Where an action of slander was brought in respect of a statement made by 
the defendant to the plaintiff's employers that the plaintiff had removed 

efrom premises, leaving rent due to his landlord, the plaintiff alleging that 
he had in consequence of that statement been dismissed from the service of- 
his employers:— Held, that the action would not lie, the damage alleged 
bping too remote. Speake v. Hughes (1904, 1 K. B. 138). 

WeieHts anD Muzasurgs—Weighing Machine—Weight indicated =" 
exceeding Weight of Article sold—Acquieacence of Purchaser—* False or 
Unjust ”— Weights and Measures Act, 1878 (41 & 42 Vict. c. 49), s. 25. The 
respondents, who were wholesale tea merchants, were charged under s. 25 
of the Weights and Measures Act, 1878, with using for trade two scales 
which were false or unjust. One of the scales (which were used for weighing 
tea) had a small metal disc affixed by wire to the arm of the scale@n which 
the scoop for weighing the teaswas placed, the disc being approximately 
equivalent in weight to the paper bag in which each quantity of tea was to 
be put ; the effect was to make the quantity of tea required to turn the scale « 
less by the weight of the metal disc than the weight on the opposite side of 
the scale. The second machine had, instead of a metal disc, a papes bag 
placed under the scoop in which the tea was placed for weighing ; the effect 
was the same. After being weighed the tea was placed in paper’bags. Tea 
was so woighed out only for retail dealers who requested to be supplied ® 
with it so packed, and who supplied the paper bags in which it was to be 
packed to the respondents; each of¥the bags had printed on it an 
intimation that the weight of the paper was included. Directions 
were given by the respondents to their servants not to use scale 
with a metal disc or paper bag attached for any customersother than suck 
retail dealers :—Held, that the scales, being kept ina “condition in which ` 
they could not weigh accurately that which was put in them to be weighed, 
wage “false or unjust” within the meaning of the section, notwithstanding 
the acquiescence of tĦe purchasers in the mode of weighing. "London 

_* County Council v. Payne & Co. (1904, 1 K. B. 194). 
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‘ Solicitors or the Lowgr Branch of the Legal Profession in Great Britain- 
A BARRISTER, in order to be called, studies three years under the super- 
| vision of one of the four Inns of Court, and may at any tihe Wuring 
his career descend to the lower branch of the profession within thirty days 
upon passing an examination prescribed by the Incorporated Law Society 
(the Bar Association of the Selicitors, as we would term it), whereas the 
solicitor whose period of study as an articled clerk or apprentice, takes five 
years, must, in order to he admitted as a barrister, give twelve months’ 
notice to the Inn of Court to which he seeks entrance, and also pass the 
ñecessary bar examinations. 

The attitude of the bar towards the solicitors and the reciprocal feelings 
of the latter are partly illustrated by the following letter written in 1885, 
shortly after a banquet at the Inner Temple to Judah P. Benjamin: 

“Po the Editor of the Times.” 

“ Bir—It struck me in reading report of the speeches delivered at the 
banquet in honor of Mr. Benjamin that there was an omission difficult to 
account for if we consider to whom every one of the speakers and guests 
owed his position. Not a single solicitor was present, and no reference 
was made to a body without whose interposition not oneeof these speakers 
and guests would gver have earned place or power. No solicitor will grudge 
Mr. Benjamin his splendid reception or the guests their self laudation, for 

“certainly from chancellor to barrister they took no pains to hide their 
merits, but rather eulogized them forth in tempestuous tones; but it does 
seem % want of appreciation to ignore utterly and completely the, to them, 
humble instruments by whose prescience and intuition the distinguished 
among them owed their distinction, ¢ Yours, ete. , 

“A SOLICITOR.” 


The barristet’s position is pre-egninently a dignified one. He is usually ; 
a nfan of learning and culture, a trained lawyer-and generally a specialist 
in some one branch of the law. Judicial appointments and all the avenues 
of legal preferntgnt are open to him. The solicitor, though complying with 
the 1igorous requirements of a five yearg’ trainjng, gravitates towards the 
business rather then the studious lawyer. He becomes one of the “ children 
of the world, wise in their own genération.” All the roads to honor agd 
profi rsiena] preferment are closed to his sordid and wmmercial soul. It is 
true il.at he tan be a chief clerk to a chanœry judge,an under sheriff and 
hold a few other petty appointments. The Bar attracts, asa rule, a higher 
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grade of men, though very many men of commanding ability and of great 
personal influence are found in the Incorporated Law Qociety. e 
Gener&lly speaking, solicitors are drawn from gn jnferior class of'men * 
` as respects birth and education. Sir George Stephen was once , asked from 
what glase solicitors were selected. 
From first days of his articled clerkship to last day of practice every 
action of the solicitor is subject to regulations laid down by Parliamght and à 
to rules of court in the evasion of which hgis a past master; and Lord 
Bromley thought he might live to see the day when a rule would be moved for, 
to show cause why an attorney should not be hanged because he was an $ 


: attorney. Attorneys were undoubtedly guilty of wrong doings and brought ? 
the name attorney into disrepute, so much so that in 1825 they had to také 
refuge in the gentler name of solicitor. His education, right to practice, 
his relations to clients, his remuneration, all are minutely prescribed by oe 


legislation. 

An examination in general knowledge, payment of £80 to the 
Government, apprenticeship for five years, unless certain examinations are 
passed, reducing it to three years, registration of articles of clerkship with ; 
proper authorities, passing of two examinations in his legal attainments, ° 
payment of £ 30 additional on admission and an annual tax of £9 certi- 
ficate duty, are some of the conditions governing the student and” solicitor. 

For the privilege of securfng an apprenticeship, mingling with the 
office force and having questions answered, a payment has to be made to an 
established solicitor, sometimes as muches £500. There are instances? 
of office boys growing up witha firm and finally becoming solicitors. 

Dickens; in “ Pickwick,” says of the articled clerk: “He has paid a ° 
premium, and is an attorney in prospective, tuns,e taylor’s bill, re€eives 
invitations to parties, knows a family in Gower street and another in 
Tavistock square, goes out of town every long vacation to see his father, who 
keeps live horses innumerable; and who is, in short, thee very aristocrat 
of clerks.” r 

Upon admission to the Incorporated Law Society, which we Ariran 
would term the Solicitors’ Bar Association, the young solicitor is confeonted 
with the problem far more difficult there than with us of hdw he shall begin. 
Managing clerkships of the importaht London firms are filled, as a rulp by 
men, confidential and unadmitted who, so far as trust and responsibility is 
cofterned, are partners in all but name, many of them having served for a 
half century, it being in itself almost a recognized profession. The young 
solicitor frequently rdmains wigh tke firm to whom he is azticled, and 
sometimes is useful as a lieutenant to the managing clerk; he*does outdoog 
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work with he&dquarters at the Royal Courts of Justice; attends summonses, 
iorta and passes orders not involving special complications, issues writs 
gud files affidavits, gdes to barristers” chambers to deliver a brief or to a 
solicitor’s office to ask får an extentign of time. 3 

His*avemue of escape from clerkship is difficult, to start out on his own 
account hazardous, to work his way into the firm after years of patient toil 
is possible, or 'to buy and sometimes inherit an interest. There are 
recognited firms of brokers in partnership. “Messrs. Hooper & Son have 
upon their register shares df practices and successions for disposal in 
various parts of ‘the country, and also in London. They will also be glad 
to hear in confidence frome solicitors contemplating retiring or taking a 
partner, as they have upon their register a large number of eligible 
candidates, with experience and capital at their command, seeking desirable 
openings.” 

The barrister is under a traditional disability in this respect, but TA 
solicitor, more than in any other calling, is inclined to partnership. A 
young solicitor purchasing a partnership, usually paying three years’ profit, 
or agreeing to do most of the work and allow the senior to devote more time 
to recreation, will, in many instances, enter into a partnership with a man 
whom he never saw before in his life and of whom he only knows that he 
has good qpnnections and that his books have stood the accountant’s test. 
The articles are very complete, state the amount of timé each shall give to 
the business and the division of labor. 

While all important firms arè more or less in general practice, each has 
‘perhaps a specialty and is so designated. Company solicitors (corporation 
lawyers), with offices in the city of London proper, near jhe Mansion 
House. -or Lord Mayor’s habitat; commercial lawyers, who are employed 
by the city merchants ; family solicitors, who manage estates, advise elderly 
ladies and gentlemen of leisure, and have offices in the West End and of easy 
access to residences, railway stations and law courts; the Parliamentary 
solicitors around Westminster; thg criminal, personal and pettifogging 
soligitor in the Old Bailey district, and a class, now obsolete since the Act 
of Parliament compelling each solicitor to have & registered address, the 
vagabond solicifqr, who “ hung around” the taverns and inns adjacent to 
the courts and carriéd the entire impedimenta of his practice in a green 
bag.» It may be interesting to note by way of parenthesis that lawyers’ 
bags first made their appearance in | Elizabeth's reign and were originaly 


‘ made a Black buckram; later, according to bar etiq@ette, the green bag 


meant-a soliciter, a red bag a King’s coungvl, and blue a junior’ barrister. 
The present style of barrister gown was addpted as mourning on the death 
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of Queen Mar y, and being found more convenient than the syle rately, 

used was retained. . e 

If it is true that the immediate surroundings ofe man’s daily life act * 

and reach on the tone of his-mind and affect his temperament, what man- 

ner o#mah must the average solicitor be after a quarter of century of toil 
` in a dark office, with walls discolored with dirt and dust of years and .gar- 
nished with rows of large auctioneers’ posters? “In the ground floog front 
of a dingy house, at the very furthest end of Freeman’s Oourt, Corn 
HYll, sat the four clerks of Messrs. Dodson & Fogg, solicitors; the afore- 
said clerks catching as favorable glimpses pf Heaven’s light and 
Heaven’s sun, in the course of their daily labors, as a man might hope to 
do, were he placed at the bottom of a reasonably deep well; and without the 
opportunity of perceiving the stars in the daytime, which the latter secluded 
situation affords. 

“The clerks’ office of Dodson & Fogg was a dark, mouldy, earthy. 
smelling room, with a high wainscotted partition to screen the clerks from 
the vulgar gaze ; a couple of old wooden chairs, a very loud ticking clock, 
_ an almanac, an umbrella stand, a row of hat pegs and a few shelves, on 
which were deposited several ticketed bundles of dirty papers, some old deal 
boxes, with paper labels, and sundry decayed stone ink bottles of various 
shapes and sizes.” è 

Dickens’ description applies to many offices of the present day and to 
the offices of some of the important London firms, but by no means to all, 
for some of them are commodious, clean and*comfortable, though I do not 4 
recall any that are ostentatious. Perhaps Edinboro .can boast of several 
of the most dignified, capacious and altogether substancial looking offites in 
Great Britain, or in the world, occupied by solicitors there termed | “rr fters” 
or writers to the signet. Many of tese offices comprise an entire building 
of three stories and a basement. A busy firm of solicitors requires more 
space than a correspondingly active frq i in the States, forthe reason that 
they do more small business, detail work, write letters innumerable, efor 
which they charge 3s. 6d. each, and do not use the typewriter as generally. 
Their work is done by articked clerks, a managing clerk, salaried solicitors, 
shorthand writers, typists, popyist jand s.7-a-week clerks. One capable. 
American clerk will do the work of six English clerks, who expect tg be 
clerks all their lives at not more than a dollar a day, and whose fathers and 
grandfathers before tham have been clerks and whose children Ka probably 
be clerks. . 

You ring a bell to entet one of the big Edinboro omes 3a a gommissioner 


~ 


ont! 


y» 


- Balaam’s ass ?” +“ Because he never speaks until he gees an angel.” 
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in ufiform, an ex-soldier with many medals on his breast, greets you and 
like the Scotch butles, “ no man was,ever as wise as he looked”; you are 
*referred to the engingering office, and thence to the waiting room ; pending 
a response from your card; you are shen show up-stairs, perhaps to the 
“heads” of senior partners’ room, respectable and inviting looking; 
dignified mahogany furniture, valuable paintings and perhaps a few large 
japanned tin boxes containing papers are in the room. Thus we find them, 
as the? have been for fifty years and perhaps will be for a century to come, 


and under the same firm nam&. a 

In London in the profession next to the words “ fee ” we hear the wotd 
“ brief” more frequently than any other. The solicitor briefs the barrister, 
with the amount of the retainer and refresher marked on the back. Before 
determining the amount he is willing to allow he sometimes consulta with 
the opposing solicitors. The barrister’s clerk, who does the “ higgling,” 
accepts or rejects, it being infra dig for the barrister to even discuss feese 
and for his services in this respect and in looking up law the clerk receives 

12 per cent or thereabouts of the fee. The barrister does not know the 
client and looks to the solicitor for payment of his fee, though he is without 
temedy for its enforcement. Sometimes the solicitor congults with his 
client as to the junior and leader to employ, but usually a firm has one or 
two junior counsel, to whom its business regularly goes and between whom 
there is ‘an understanding, a species of contract not recognised legally or 
profession&lly, but when the question arises of employing leading counsel, 
and one is retained in every case, the peculiar fitness of the barrister to 
that particular cage is carefully considered. 2 
. The brief may be represented by a back sheet or may be an enormous 
document, with gumerous prooff, papers, affidavits, and particularly a nar- 
rative of facts, with comments by the solicitor upon the facts. A narrative 
is essntial, as it directs a barrister’s mind into right channels and enables 
him te become readily seized of the case. Tothe junior counsel who has 
been consulted at various preliminary stages, the narrative conveys litle 
that is new, but to the leader imported’just before the hearing and has to 
gain‘all his knowledge from the four corners of the brief, the resume of facts 
is useful. z 

* As a rule the solicitor confines fis comments to facts on the principle 
that the barrister, in the quiet of his chambers, surrounded by a good 
library, is bettey able to hunt up cases and weigh authorities than he can 
possibly hope to ee. 

_ In Edward IV. feign there was a gold coinealled an angel. By Act of 
Parlfsment the solicitors’ fee for almost every service rendered was an 
“angel,” hence that time-honored éonundrum, “ Why is a solicitor like 

~ 

The curtegcy has changed, times have changed, the nature of the 
solicitors’ work has changed, and the “ apgel has*taken wing,” but the 
change of 6s, 8d. has adhered to the profession with unconquerable tenacity, 
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though the solicitors have made efforts from time to time to get rid of iè It 7 
appears many times in every bill; he chgrges it for handinga paper over 


the counterfor attending at the chambers of some bafrigter to paya fee of a 


two guineas and at another moment for giving an opinion. 

If a solicitor himself takes trouble to attend an appointmefit béfore a 
judge if climbers, he receives perhaps after waiting some time, a fee sof 
6s. 8d. If he instructs counsel to attend and is represented by a junior 
clerk, hig fee is the same, and he receives several further fees for copmes of 
documents and attendances on counsel. The ugualitemsin a bill are 3s. 
6d,, 68. 8d., 138. 4d., 1 guinea. 

The price to be paid for services is fixed by law, every action subject to 

¢ judicial appraisal, and the solicitor must deliver to’client an itemized state- 
ment of what he has done and wait a month before he can compel payment.. 

Notwithstanding all of these restrictions and red tape, solicitors and 
their clerks are adepts in the art of running up bills. They charge for 
each telephone message, for every letter written, and at the completion of 
any work will manage to turn out an aggregate charge that would do credit 
or discredit to a New York lawyer, according to the client’s point of view. 

A very steady source of revenue to solicitors is from sale and purchase 
of real estate, conveyancing and leasing and upon every transaction they 
receive a commission fixed by law. Wills, marriage settlements, abstracts 
of title and management of estates produce no small profit, but perhaps 
the largest fees have from time to time been made in company promoting, 

I frequently hear complaints from Americans who have referred busi- 
ness to English solicitors, upon the introduction of some, friend, and the 
assurance that the firm was respectable and responsible. In dealing with 
them it is of great importance to consider the ai peability of the firm to 
the particular business to be transacted, as few of them gre in general 
practice in the sense that large American firms handle varied work.—A.Z. 


REV LE WS. ’ 

A Manual of Medical Jurisprudence for India. By J. B. Grszons, Lt.-Col. 
I. M. 5., Oivil Surgeon. CaLcurTay G. W. Allen & Oo., 3 Wellesley 
Place. 1904. Roy. 8 vo. Pages viii and 475. Price Rs. 12-8-0. ° 
Tms work is a valuablb addition to the literature on the Medical 

Jurisprudence in India. Thè descriptions and statements cphtained “in jt 

are generally based on the author’s experience extendingver eight years as 

Police and Coroner’s Surgeon in Calcutta. The book is written in a clear 

and,perspicuous style and the infurmation conveyed is marshalled in groups 

logically arranged. The author devotes special attention to “the acéount of 
the medical evidence in.the case Sf arsenic poisoning ( pp. 272-282 ), and 
to the Judge’s charge laying dowh the law of criminal respqusibility of 
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, lutfatics ( pp- 438-443). This work will be useful to lawyers as well as 

; ” nedical pacion . 


The Law of Land. *By E 8. THEOBALD, W. A., of the Inner Temple, 

Tonpén: William Clowes and Sons, Ltd., 7 Fleet Street. P Roy. 

* 8vo. Pages xxix and 255. Price 12s. 6d. 

Mr. THEOBALD’s name is familiar to us by his magnificent treatise on 
the Law of Wills. The conception and design of this book are similar to 
those of his work on Wills. °The point of view from, which the book das 

. been written is to take a person, who is the owner of land, and to inquire 
* what are his tights and dbligations, what use can he make of his land, and® 
*how far are his rights affected by those of his neighbours. The subject falls 
naturally into two main divisions: Rights and Remedies. The first 
division, after a very short inquiry as to the persons who may own laad 
om goes on to deal with the land as a physical thing. How far does the owner- 
ship extend downwards and upwards, what are the rights as regards water, 
wild creatures, chattels becoming part of the land, repairs and improve- 
ments made upon it, are the questions which are next considered. The law 
° relating to outlay for the preservation is discussed in this connection. 
So far the landowner has been considered in the main as if he had no 
neighboers. The landowner is then considered no longer as if he were the 
only person owning the land. His land hes boundaries: he has a right to 
exclusive possession : and he also has certain obligations as regards the 
« safety of those who lawfully cqgme upon his land. The subject which next 
demands consideration is the rights and obligations of neighbours towards 
. each other. Then come the acquired rights, that is, rights which a 
landowner can acquire over, his neighbour’s land. These fall under three 
heads—profits a prendre, easements and covenants binding the land. A con- 
2 sideration of these leads to the important subject of highways by land and 
by water and the effect of public rights upon the ownership of the soil. The 
sybject of rights and obligations of landowners ends with the division of the 
i complex rights which make up thd ownership of land. The second principal 
divisjon of thg work deals with Remedies—a subject which falls into two 
heads. First, those cases, in which a man may help himself, as by abating 
T & nuisance, or removing a trespasser,or seizthg cattle which stray on to his 
land, or’ by taking possession of his land as against a trespasser if he can 
do so yithout.a breach of the peace; secondly, the mode in, whieh a 
landowner gan enforce his rights by legal process, æ subject which includes 
a discussion of the legal and equitable reinedies which the landowner may 
„Main. The law of the land as obtaining în England at the present day is 
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here very skilfully distilled out of the mass of cases in which iei helds in 


solution ; and the learned author is to be complimented upon for furnishing * 


to the practital lawyer a handy book which affords agusgful and unerring 

clue through the bewildering4maze of cases on tho law of land. 

Law in’ Dally Life A collection of legal questions connected with the 
ordinary events of everyday life, from the German of Rud. Yon 
Jhering. By Henry Gonpy, D. O. L., ea Professor of Civil Law 

ein the University of Oxford. OXFORD: e Olarendon Press. 1904. 
Orown 8 vo. Pages xii and 162. Price 3s. 6d. net. 

In daily life many legal relations and legal transactions arise which, 
owing to the insignificance of the object involved in them, hardly ever lead 
to an action, but which for all that may be applied with great utility to pur- 
poses of legal education, because they give to beginners the opportunity of 
contemplating with a legal eye the ordinary occurrences of life. The learned 
author has with this object in mind collected a great number of cases of this 
nature and arranged them together from various points of view. All questions 
connected with railway travelling are grouped in the first chapter: these are 
followed by the legal positions which one may have to face while he is at an 
inn or in hired apartments. The reader’s attention is next directed to house- 
hold affairs; and the author follows him while he is at a tailor’s,#a book- 
seller’s or at an auction. The author then besets the reader with the legal 
querries relating to Newspapers; and they lead to those dealing with 
neighbours. What questions may puzzle a may while he is in the street or in 
need of money are next set out; a peep is then taken inte’the social life, 
which naturally leads to the discussion of the possible positions while 
one is at the theatre, among musicians and at a railway station restaurant. 
The growing question of public plagards thea claims attentidn of the 
learned author. The chapter following treats of “at sea.” This proceeds 
pari passw with the “Legal Relations with the Post Office” till fhe 
reader is landed “in a Foreign on ke The concluding chapter 
deals with “all kinds of questions.” is work was originally published 
in German, where it has rapidly passed through twelve editions. ,It is 
translated into Italian, modérn Greek and other languages» The learnod 
author has successfully played the partof the juris consulti or juris prudentes 
of the early Rome but minus their responsa prudentum. The book will} it 
is eypected, appeal largely to students, for to test their knowledgg there 
is nothing so satisfactorf as setting concrete questions to be angwered. It 
will also be appreciatedsby the general public, for they will féel interested 
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to learn into what legal relations a man is liable to lapse in the ordinazy 
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corfduct of his life. The present translation into English is done by 
° Dr. Gondy, who hag st places sugggsted new questions and has added foot 
è notes which give pgrt}{nen# references to the English law. 


The Aanugl Digest of Indian Oases. 1903. By S. SRINIVASA ÀIYAR, B. À., 
. B. L., Vakil High Oourt. Mapras: Greaves, Cookson and @o., Scottish 
Press. 1904. Roy 8vo. Pages xvi, 398 and 14. Price Rs. 3. i 
Vas digest aims at supplying a long felt want. The official Digest 
being never up to date, the profession always felt the want of an annual 
digest. This annual digest includes not only the official reports but also the 
Calcutta Weekly Notes, the Bombay Law Reporter, the Allahabad Weeklye 
, Notes and the Madras Law Journal. The arrangement of the titles and sub- 
titles is satisfactory. One noticeable feature of this book is that it contains 
the list of cases followed, dissented from and referred to in the year’s reporgs. 
The volume is very carefully prepared ; and we trust the profession will 
extend its patronage liberally to this publication. 


The Law of Oompulsory Sale of Immoveable Property in British India. 
By Upznpka Gopat Mirrer, Vakil, High Court. Cancurra: The 
Eureka Press, 81 Chuckerbere Road. 1901. Roy 8vo. Pages vi and 
112. Price Re. 3. 

Tu present book was originally written for the Tagore Law Professor- 
ship for 1901, for which the Law of Oomptlsory Sale was prescribed as ono 
of the subjects. The faculty of law of the Calcutta University, however, 

* accepted “Law of Crimes,” asghe thesis for the year. To prevent his labours 
from passing “into oblivion the author has published his projected lectures 
in æ book form. The subject matter of the book is intimately*connected with 
theproperty law : and go independent treatise has hitherto existed upon it. 


An Epitome of Mahomedan Law. “Third Edition. By Frami A. Rana, 
~ B. A. LL. B. and Camotatar Karsanpas Mundi, B. A. LL. B., Vakils, 
High Court. Bompay: Thq@Examiner Press. 1903. Demi 8vo. Pages 
° 48 and 118. Price Rs. 2-8-0. 

Broaviy distinguished from other manuals of a similar class, the 
present book “ig noteworthy alike for its accuracy and systematic develop- 
_ ment of principlts. The principles are clearly enunciated. They are 
followed by explanatory matter jn small type, and are interwoven with 
decided cases old as well as new. This handy book has already atf®ned 

popularity,among students of law. e 
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* FEUDAL TENURES OF WESTERN INDIA.. 
3. Maratha /Jaghirs. 
. l By J. A. Sanpanua, B. A., LL. B. 


SUBORDINATE JUDGR. 


F ROM Gujerat we shall now turn tothe Maratha country, where in 
the large landlord holdings called Jaghirs we shall find a land tenure 
closely resembling both in its origin and development the feudal system of 
Burope. A Jaghir may be defined to be a village or district assigned to a 
person for the internal government and enjoyment of the revenyy thereof, 
on condition of military service to be rendered when required by the King 
for the defence of the kingdom “against foreign enemies.e A Jaghir differs 
from an Znam in that the latter is a gift for past services without any, 
condition of service, and from other servic tenures in that the service of 
a Jaghirdar is military. Oonfining within the limits of the subject of 
this essay, we have to dealonly with the Jaghirs mentioned below, which 
constitute Native States themselves or are within a Native State in the 
Bombay Presidency. e 
I. BATARA Jaauirs.—1. Akalkot, 498 sq. m., pop. 75,774; 2. Bhor, 
1491 eq. m., pop. 155,488; 3. Jath, with the estate of Daffspur, 979 sg m., 
pop. 79,797; 4. Phaltan, 397 sq. m., pdp. 66, 383. 
II. egies MARATHA tans —I. Sangli, 1083 sq. m. 
pop. 238,945 ; 2, Miraj (Senior), 339 sq. m., pop. 88,343; 3 °Miraj (Sunipr), 
° 225 sq. m., pop. 35,487 ; 4. Kurundwad (Senior), 174 sq. m., pop.43,809 ; 
5. Kürnmdwad (Junior), 134°sq. m.,*pop, 32,528; 6. Jaakhandi: 555 sq. m., 
pop. 102,162; 7. Mudhol, Bol sq. m., pop. 61,815; 8. Ramdurg, 103 sq. m., 
pop 36,181. 

III. KOLHAPUR eer JagHirs,—1. Vishalgad,.121 sq. m.; 2. 
Bavda, 137 sq, m.; 3.°Kagal (Sgnior), 128 sq. m.; 4. Kapshi, .385 sq. m.; 5 
Ichalkaranji, 207 sq. m.; 6. Torgal, 130 sq. m.; 7. Kagal (Junior), 18 sq. tas 
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8. Shr Lashkar Bahadur’s Estate, 23 sq. m.; 9. Himat Bahadur’s Estate, 
Basq, m. (Returns of the population were not available at the time of 
.* writing. ) e 
The Ohiefs who hold the Satara TJaghira wore, before they came under 
the sway of the British Government, foudatories of the Satara hosse wf the 
great Shivaji’s family, and enjoy now under the British Government 
complete administrative and civil powers within their Jaghirs, while their 
criminal jurisdiction extendseto all cases, except murder and a few other 
cases, which the British Political Agent tries. Southern Maratha Jaghirdérs 
were also feudatories of the Satara branch of Shivaji’s family, or rather of 
the Peshwas and enjoy at present as feudatories of the British Government 
unlimited civil and criminal jurisdiction- within their territory. The 
Kolhapur Jaghirdars were feudatories of the Kolhapur house of Shiva ji’s 8 
family and enjoy now,as vassals of the Maharajah of Kolhapur, almost 
unlimited civil jurisdiction, and in criminal cases exercise power which 
vary from power to try cases involving a sentence of not more than seven 
years’ imprisonment in the case of the higher feudatories, to power to try 
eases involving a sentence of not more than two years’ imprisonment in the 
case of smaller feudatories. 
The practice of assigning villages on Jaghir tenure appears to have been 
in vogue 1n the Maratha country from the most anciens times. With a 
country which is mostly hilly and a population of hardy and warlike tribes, 
the Maratha people have always shown a tendency towards a military 
“organization of separate feudal holdings in which military leaders have 
established themselves as hereditary landlords or Jaghirdars, and the history 
of thé Maratha Country, except during periods when a great ruler like 
Shivaji, the Charlemagne of India, held down the unruly chieftains, has been 
a history of a confederacy of confederacies of great hereditary military 
leaders held together by national and religious traditions for purposes of 
common action against foreign powers or in vassalage of one or more great 
sovereigns, but in other respects effjoying complete internal management 
and control. It was with sucha confederacy, cansisting of the Gaekwar of 
Baroda, the Halkar of Indore, the Scindia of Gwalior, the Rajah of Nagpur, 
thè Bhonsle of Berar and the Jaghirdars abovementioned, that the British 
Govgrnment had to settle on the conquests of the Maratha country. 
This essay is confined to the Jaghirdars of the Bombay Presidency, and must 
therefore leave out.of consideration the great Ohiefs, of Baroda, Indore “and 
other Chiefs-outside the Bombay Presidengy. 
As some of these Jaghirdars can trace back their history to very ancient 
dimes, we subjoin a statement giving the dynasties and Kings that have 
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ruled in the Maratha country from the earliest ages known, aaa refer *the 
interested reader to standard works for more detailed igformation. e` 
G) The^Batvahanas (73 B. 0--218 a. D.) . f. 
(ii) The Early. Chalukyag (578-767).* 
(iii) ø The Rashtrakutas (754-973). 
(iv) The Later Chalukyas and Kaluchuris (973-1189). 
(v) The Silaharas at Kolhapur (1058-1200). 
(vi) . The Yadavas of Devagiri (1187-1318). e 
vii) Mahomedan Bahmani Kings (1347-1498). 
(viii) Mahomedan Bijapur Kings. 
. (ix) The Maratha dynasty :— 
Shivaji (1674-1680). 
Sambhaji (1680-1689). 
7 Raja Ram (1689-1700). 
Shivaji II (1700-1712) (Kolhapur Branch). 
Sahu (1708-1748) (Satara Branch). 
(x) The Peshwas (1714-1818). 
(xi) The British since 1818. 

Most of the Jaghirs we are dealing with had their origin during the 
period that followed the death of the great Shivaji, when the Maratha 
country was distragted by wars with the Moghuls or torn by internecine 
wars. Like Charlemagne, Shivsji introduced a strong centralized Govern- 
ment under the Ashta-Pradhan or Cabinet of eight ministers, consisting 
of the Peshwa or Prime Minister, Senapati er Minister of War, Sumant or 
Foreign Secretary, and others, and his system of Government was, therefore, 
as pointed out by the late Mr. Justice Ranade, in his Rise of the Maratha 
Power, distinguished from those which preceded oy succeeded it in these 


important respects:— . e 
(i) In his discouragement of the hereditary system of transmitting 
high offices in one and the same family. ° 


(ii) In his refusal as a rule to gran Jaghir assignments of lands for 
the support of Civil or Military Officers. 

But during the turbulent times that followed Shivaji% death? these 
lines of policy were departed „from ; the high offices ob the cabinet were 
bestowed as though they were heredifary. Vatane or military leaders, and 
extensive villages or districts were assigntd to them for the support of troops 
which were to be nished for the defence of the kingdom whenever 
requisitioned. Here is exactly aerepetition of the events that followed the 
death of Charlemagne, and whick fostered the growth of the feudal system, 
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"We shal now give the history of the Jaghirs briefly one by: one :— 
oe -- I. SATARA JAGHIBS. 7 
“¢ e } * G) Akalkot. 

The stogy of the origin of the Akalkot Jaghir’ is romantic. In 1707 
when Shahuji, grandson of Shivaji, was fighting for the recovery wf his 
throne, with Tarabai, widow of Raja Ram, who had established her own son 
Shivaj#II on the throne and was marching on Satara, a woman whose 
husband had been slain in Wattle threw her child before the Raja’s feet 
calling out that she devoted him to the Raja’s service. Shahuji took charke 

. ofthe child and named him Fatehsingh Bhosle. The boy when grown up 
e took part in the wars of the time and received the Jagbir, of Akalkot, in 


the Sholapur District, with the title of Raja. Both the Jaghis and the | 


title have been recognized by the British Government. 
(ii) Bhor. i 
The founder of this house was the Brahmin Sankraji Narayan Gavdekar, 
who was appointed by Ram Raj to the post of Pant Sachiv, one of the Ashta 
pradhans: or eight ministers founded by Shivaji, and it has become 
hereditary in his family. He distinguished himself by recovering the 
country round the source of the Nira froni the Moghuls, when Ram Raj had 
to retire to the south before the hordes of Moghul armies and established 
himself at Ginji, and it has since been’ held as the jaghireof his family. 
. . üii) Aundh” i 
The jaghirdar of Aundh is ‘called by the title of Pratinidhi, which was 


* first created by Raja Ram and bestowed in 1680 upontPralhad Niraji. The: 


f first of the present family who attained distinction was Parashram Trim- 
*  bak,ù% Brahmin, who, with the ancestor ofthe Ohief of Aundh, rose to 
power during the war ofenational independence that followed the death of 
Sambhaji and won back several distri¢ts from the Moghuls and was made 
em Pratinidhi in 1700. 

$ (iv) Phaltan. 
° The Chief of Phaltan styled Nifnbalkar belongs to an ancient Maratha 
family. The Nimbalkars of Phaltan have hel the Jaghir from time im- 
memétial andewere confirmed in their rights by the Bijapur kings. Though 
p connected by marriag e with Shivaji’s family they continued faithful to 

ee till the downfall of that monarchy. 

(vy) Jath. 

The Daphles of Jath take their present name frem the village of Dafia- 


pur, of which they were Patels. They heli a Mapania under the Bijapur 


kings, but ngver rose to any prominence. ° 
a @ 
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II. SovurHern MARATHA JAGHIRS. e 
The Southern Maratha Jaghirdays belong to three large ancier’ 


families, (ifthe Patwardhan (Brahmin), (ii) the Gh4rngde (Maratha), and +, 


(iii) the Bhawa (Brahmin). 4 ` 

` The fannder of the Patwardhan family was Håri Bhat,”a Konkani 
Brahmin. His three sons, Govind Hari, Ramchandra Hari, and Trimbak 
Hari, took a leading part in the wars carried on by the First Reshwa 
against the Moghuls, and received grants of lẹnd on condition of military 
sesvice. The first grant was made in the name of Govind Hari, but it was 
subsequently divided between Govind Hari and his two nephews, Parashram 
Bhau, the most celebrated of the Maratha generals, son, of. Ramchandra 
Hari, and Nilkanth Rao, son of Trimbak Hari. The grant was evidently 
intended to keep in check the Kolhapur Ohiefs, and it served the purpose 
admirably. Out of these grants have branched out the present Jaghirs of 


Sangli, Miraj (Senior), Miraj (Junior), Kurundwad (Senior), Kurundwad S. 


(Junior) and Jamkhandi. The Ghorpade family is one of the ancient Maratha 
families and is represented by the Chief of Mudhol, belonging to the Satkha 
branch, and by the Senapathi of Kapshi in the Kolhapur State, belonging 
to the Nauka branch. The original name of the family was Bhonsle and 
the Mudholkar claims descent from a common ancestor with the great 
Shivaji. The secopd name Ghorpade is said to have been acquifed by one 
of the family who managed to seale a fort, previously deemed impregnable, 
by fastening a cord round the body of a ghorpad or igdana. The Ghorpade 
family attained eminence under Bijapur ang were by its kings assigned a e 
jaghir. They were the most determined opponents of nattonal movement 
set on foot byShivaji, but on the fall of Bijapur they joined the Maratha 
confederacy. The Bhawa family of Brahmins have held the Jaghir of 
Ramdurg, which is a portion of the grants made by the Maratha kings and 
Peshwas for the purpose of defending the southern portion of the Maratha 
Empire by holding the forts of Ramdurg and Nargund. 
III. Komarik Jacurrs, š 
Of the Kolhapur Jaghirs we may mbntion here only a few. During the 
wars between the Marathas and the Moghuls after the death of Sambhaji, 
the most prominent man was Ramchandra Pant Amatya,*the ancestore of 
the present Pant Amatya fanfily of Bavda in Kolhapur. The Ghatke family 
of Kagal and the Ghorpades of Kapshi furnished several military leaders to 
thaeWiargthas. Vishalgad was granted by Shivaji to one of his generals, 
Trimbak Parashram, hose heirs still hold it. 
The account given above. of these Jaghirs discloses the rise and 
growth of a powerful aristocracy of military leaders and ministers yko 
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were assigned extensive lands as Jaghirs on condition of military service, 
‘hich became hereditary in the fgmily of the original grantees. Hence 

@arose a powerful feyddl aristocracy in the country, which if now still 
existing and forms a connecting link between à large population of the 
Bombay PreSidency afd the British Government. The origin and ggowth 
of fhese Jaghirs was essentially feudal, and they retain this characteristic 
still, ay is clear from the treaties entered into with the Jaghirdars on the 
conquest of the Maratha coungry by the British Government in 1818. The 
following extract from one of these treaties, which are worded more or lass 
similarly, will give an idea of the feudal tie that bound these Jaghirdars to 
the Maratha kings or the’ Peshwas, and that binds them now to the British 
Government :— 

“Terms granted by the Hon’ble East India Oompany to Gunput Rao 
Bappoo Putwurdhan regarding the lands which he held from thé 
Peshwa’s Government for the Payment of his Oontingent, of his 
Personal Allowance, &c., and regarding the future arrangement of 
his Jaghir and the execution of the Agreement concluded with him 
. -by Brigadier General T. Munro. Arabic year 1220—(1819 a. p.). 

cere 1. According to the ancient practice, you ought to serve with 
as many horse as your lands will maintain at Rs. 300 a horse; but as that 
would be more than you could accomplish, General Munro made the following 
declaration in the J3th Article of his Agreenfent :—“ The Company does not 
exact service like the constant duty you used to do under the Peshwa ; once 

*in ten or fifteen years, when aneimportant affair occurs, it is necessary to 
come to the Confpany’s assistance; except in such times you shall not 
always be summoned.” On this you have now requosted that the terms of 
your “service may not be left indistinct, and have stated your inability to 
act up to the full extent of the terms af your Tynat Zabita: it is therefore 
agreed that you shall be excused the service of three-fourths of your 
contingent, and shall serve constantly with the remaining fourth, 150 horse 
only. This is hereby confirmed by f Government. 

Article 2. Your troops shall be musteredewhenever called on; the 
horses and mereshall be ‘good and effective, and .shall serve the whole year. 
Shduld the number ypon muster prove deficient the amount of such deficiency 
shall be repaid to Government at the established rate. If a detachment of 
20 or 25 horse is required to be sent from the army on your affairs, you 


. must first mention it to the officer in command on the part of thee Gové®n- 


ment, and they, will in that coase be included in the "muster. When your 
troops are not required, they will be permitted to return to your own station 
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ii monsoon quarters for four months during the rainy season, but if they, 
are required, they must remain. . . 

Article 3. You shall serve in such manner af tite Government may 
order ; you will not in general be required to serve beyond the Gadavery 
and Tæmbadra ; but if at any time you should be required to do so, you 
must go without objecting. On such occasions you will be furnished with 
money for the payment of your troops‘ according to the estimated expense, 
which money is to be repaid to Government ineyour own country.” 

e The agreements of 1819, extracts from one of which have been quoted 
£2079; lay down clearly the extent of the military service due from the 
Miary servici Jaghirdars. According to the ancient practice as many 
due from Jaghir- horses as the Jaghir could maintain had to be supplied, but 
dars. since the British Governament would not exact service like 

the constant duty the Jaghirdars used to do under the Peishwas, and as 
such service was beyond what they could accomplish, the number of horses 
was limited to a small number. The troops were however to be mustered 
whenever called upon, and the horses and men to be good and effective and 
serve the whole year ; and further they were to serve in such manner as 
Government might order and wherever required, though the usual sphere 
of their operations was limited. In Europe service under the Feudal system 
was limited by usage to a certain number of days in the year, but under the 
Maratha system, as well as under the Rajput systeme which we have 
described before, service could be enforced for any period of time according 


to the necessities of the occasion. In all*the .Maratha Jaghirs, except j 


perhaps the Kolhapur Jaghirs, no military service is however now cxacted, 
as the service has been commuted to an annual cash payment in each ‘ase. 

We may now turn our attention to a class of feudal estates that go by 
the name of 'Saranjams. There ® essentially no difference between 
Saranjams and Jaghirs, the origin and growth of both being 
the same. Of these two terms Colonel Etheridge says in the 
Preface to the list of Saranjams publish by him as the same stood on the 
_ Ist of August 1874:—“Itewas the practice under former Governments, 
both Mahomedan and Maratha, to maintain a species of feudal 
aristocracy for state purpqses by temporary assignments of revenue, 
either for the support of troops, for personal service, the mainéen- 
ance of official dignity, or other specific’reason. Holders of such grants 
wore entfusted at the game time with the powers requisite to enable them 
to collect and appropriate the revenue, and to administer “the general 
government of the tract of land vhich produced it. Under thg Mahomedan 
dynasty such holdings were known as Jaghir; under the Maratha rule%¢ 
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Sarfnjam. If any original distinctive feature marked the tenure of Jaghir 
and Saranjam, it ceased to exist dusing the Maratha Empire: for, at the 


* period of the introduction éf the British Government, there was no practical 


difference between a Jaghirdar and 4 Saranjam@ar, either in the Deccan or 
Soythern Maratha Country. The terms Jaghir and Saranjam are agnvert- 
ible terms in these districts. The latter is now almost universally adopted. 
Theseeholdings being of a political character, were not transferable, nor 
necessarily hereditary, but, as a rule, were held at the pleasure of the Sove- 
reign. On succession a Nazrana was levied. When of a personal natere, 
they were termed Zat Saranjams, when for the maintenance of troops Fouj 
Saranjams.” In these days the term Jaghir is usually applied to the® 
‘native states in the Deccan Southern Maratha Country and Kolhapur, de- 

scribed by us as Jaghirs above, and the term Saranjam to the small Jaghirs 

or rights to revenue held by a large number of the aristocracy of the 

Deccan and the Southern Maratha Country within British India. 

Of these Saranjams within British territory one of the most important 
is that of Wai, and as it has run the gauntlet of the Oivil Courts in a pro- 
tracted and costly litigation, its history may be briefly 
stated here. About the commencement of the 18th century 

one Shek Miran (or Mira), who was in’the service of the Raja of Satara, 
received “in recognition of his services rendered to the Raja, the inam 
village of Pasarei, a pension of Rs. 1,800 monthly and mokasa amals 
(share of revenue of villages due to Government ) to the amount of 
Rs. 40,000 for the maintenamce of 60 horses to be employed in the 
service of the Raja. This grant was several times afterwards confirmed 
by the Peishwas. For instance, in 1785 in the diary of the Peishwa 
is registered “the sanad” for continuing the Saranjam to Shek Mira 
Waikar, and the’ Saranjam is thus edescribed,—“a Saranjam consisting 
of amal of mahals and single villages, as algo inam villages and lands 
were continued from former times to Shek Khan Mahomed Valid Shek 
Mera for the support of troops. having died, the Saranjam and inam 
villages and lands have as before been confirmed upon his son Shek Mira 
for tke suppert of troops.” Upon the overthrow of the Peishwas, the’ 
British Government made a separate agreement with Shek Mira II, in 
1820, which commences as follows: These Jaghirs etc. were formerly 
held by you as a personal and military Jaghir ; but having come into the 
possession of the British Government along with the rest of the cot™ry, 
they are now restored, in consideration of,the antidhity and respectability 
of the family, to be held as formerly in pegsona] ang military Jaghirs.” In 
21872 the Bombay Government resumed the grant and bestowed it on a 
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collateral member of the family, as there was a doubt about the genuifencss 
of the claim of the son pretending, to be the son ef Khan Mahomed the 
deceased Jaghirdar. A suit was filed before tite affené for the Surdars it, 
the Deccan, who held tha? the plaintiff was the son of Khan Mahomed, but 
thatsthe, Saranjams were completely at the disposal of Government., On 
appeal to the Bombay Government, under the procedure prescribed in 
Bombay Regulation XXIX of 1827, the Governor in Council held éhat the 
plaintiff was not the son of Khan Mahomed, and that the Government had 
power to resume not only the Saranjam but also the so called inam property 
and to assign them to whom it pleased. On appeal to Her Majesty in 
Council, the Judicial Committee of the Privy Council held as follows :— 


Their Lordships are of opinion that tho question to whom a Saranjam or Jaghir shall bo 
granted upon the death of its Mlder is onc which belongs exclusively to the Governmont, to bo 


e determined upon political considerations, and that it is not within the competency of any legal 


tribunal to review the decision which the Government may pronounce. This principle is clearly, | 


expressed, not for the first time, in Bombay Act VII of 1863, Sec. 2, clause 3, and is recognized in 
cases where the question has been raised. 

“ Thus far as to the Saranjams olaimed by the appellant. It has beon contended that a different 
question arises with regard to the inams. Their Lordships, however, are of opinion that no 
distinction can be drawn between the inam and the other property in question. As has been pointed 
out, the sanad of 1785 included the Inam villages and lands with the mokasa as parts of one 
Saranjam for the support of troops. The effect of the treaty of the 3rd July 1820 was to continue to 
Shekh Mira the whole of the property, including the Inam as a personal and military jaghir. 
This was done by the @ovornment on politica] considerations, and the tenure thereby created was 
political. ‘This was the view taken by the Govornment in 1876, when it gdopted the report of tho 
Alienation Settlement Officer, that “the whole estate intact, Saranjam and Inam, as restored after 
the war under the treaty of 3rd July 1820, is continuable a8 8 cea estato to the adopted soa 
(Ajmodin) as the head of the family. 

“ Their Lordships therefore concur in the opinion ares by the Governor in Council that a 
mixed estate of Saranjam and Inam was granted by tho treaty of July 1820, to be held on*the samo 
political tenure, and passed intact to the person whom the Government might recognize asethe head 
of the family, and that it is not competent for any Court of law to dispute it.” 

There are other important deci8ions of Courts bearing on Saranjams, 
some of which we may summarise here (vide I. L.R. 6 Bombay 602). In 
Krishnarao Ganesh Io (4 Bombay H. C. Rep. A. 0. 

J.1) Chief Justice West$¥opp observed :—“Sanadi grants in 
Inam, Saranjam, Jaghit, Wazifa, Wakf, Devasthan, and Sevasthan, are, 
generally speaking, more*properly described as alienatjohs of the Royal 
share in the produce of land, 4. e., of the land revenue,*than grants of land, 
although in popular parlance, and in this judgment, occasionally so cafled, ” 
is observation has been frequently quoted with approval, and the principle 
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involvetl in it was thefoundation of the decision in Waman Janardan Joshi y. ‘ 
The Collector of Thana (6 Bombay H. O. Rep. 19, 1A. O. J.),.which has been 
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fo]lowed in many subsequent decisions. In Ravaji Narayan v. Dadaji 
Bafuji (I. L. R. 1 Bourbay 523) Chief Justice Westropp repeated his’ former 
Sbservation as being endbubitaly true, though he qualified it by adding that 
“if words arg employed in a grant, which expressly, or by necessary 
implication, indicate that Government intends that, so far as it may gave 
any ownership in the soil, that ownership may pass to the grantee, neither 
Governneent nor any person subsequently to the date of the grant deriving 
under Government, can be permitted to say that the ownership did not so 
pass.” He then added: “In the sanad in evidence, whosoever framed it, 
was apparently determined,that no ambiguity should exist as to what the 
force of the term ‘ village’ might be ;” and, in order to be explicit, he added 
to the grant of the village in Inam the words “ingluding the waters, the 
trees, the stones (including quarries), the mines, and the hidden treasures 
wherein.” Consequently, in that particular case the Chief Justice refused* 
to hold the Pensions Act applicable ; remarking that “an enactment of a 
character so arbitrary as Act XXIII of 1871, which purports to deprive the 
subject of this right to resort to the ordinary Oourts of Justice for relief in 
certain cases, ought to be construed strictly, and the Courts should not 
extend its operation further than the language of the Legislature requires.” 
In Ramchandra v. Venkatrao (I. L. R. 6 Bombay 598) Mr. Justice 
Melville, after reviewing the above cases, held that the grant in Saranjam 
was very rarely a grant of the sail, and*the burden of proving that 
it was in any particular case a grant of the soil lies very heavily 
&pon the party alleging ıt., Heealso held that it is for Government to 
determine how S%ranjams are to be held and inherited, and in cases where 
the Civil Courts have jurisdiction over claims relating to Saranjams in 
consequence of non-applicability of the Pensions Act XXIII of 1871 or 
otherwise, they would be bound to determine such claims according to the 
rules, general or special laid down by the British Government, but that in 
the absence of such rules, the Courts would be’guided by the law applicable 
to impartible property. As regards tl question of impartibility, Mr. Justice 
Melville quoted with approval the decision of the Court of Directors in 
their dispatch Nọ 27, dated December 12, 1855:—-“ We agree with you that 
Sardnjams should*nof be subdivided, but ‘that the “holders should be required 
to make a suitable provision for their*youngér brothers.” It must be 
noted that in the case of the Jaghirs described in the foregoing pages, 
it cannote be said that solum ad cælum usque has not passed to he 
‘Jaghirdars, as they enjoy absolute proprjetorship %ver the Jaghir lands. 
The principle laid down in the High Court, decision ° arapplen only to the 
Sarqnjams in British India. 
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The principle of impartibility of Saranjams has been keld to be liable 

í ` to exception in certain circumstances, Where, for instance, 
*Bucoeai it appeared that the ‘members of, a* family had treated, 

Saranjams gs partible over a long perfod of years and had‘ 

dealt with them as such in effecting partition of the engire familyestate, which 
consifted bf Saranjam revenues, it was held by the Bombay High Court in 
the case of Madhavarao Manohar v. Atmaram Keshay (I. L. R. 15 Bombay 
519) that the Oourt was justified in concluding that the Saranjdin was 
either originally partible or had become so by*family usage. This decision, 
it? would appear, was based on the imperfect evidence produced, or 
rather on wrong appreciation of the evidence. dn any case the decision 
is in entire conflict with the usage on which political estates like Saranjams 
are held. In order to prevent such improper subdivisions of Saranjams 
gs were brought to notice in the above case and confirmed by the High 


Court, and in order to safeguard in general the interests of Saranjamdars, æ» 


the Bombay -Government published certain rules in May 1898, extracts 
of which explaining the fundamental principles applying to these political 
estates are given below :— 


In exercise of powers referred to in Rule 10 of Schedule B of Act XI of * 


1852 and of the second sub-clause to clause 3 of Section 2 of Bombay Act VII 
of 1863, His Excellency the Governor in Council is pleased to issue the 
following rules for the purpoge of determining the terms to which the 
continuance of Jaghirs and'Saranjams and other alienations of a political 
nature shall be subject :— 
* + +’, ; ° 

5. Every Saranjam shall be held as a life-estate. It shall be formally 
resumed on the death of the holder, and in cases in which it is capable of 
further continuance it shall be made over to the next holder as a fresh 
‘ grant from Government, unencumber8d by any debts of charges save such 
as may be specially imposed by Government itself. ° 

6. No Saranjam shall be capable of sub-division. g ` 

7,, Every Saranjamdar: shall be rgsponsible for making a suitable 
provision for the maintenaarce of the widow or widows of the preceding 
Saranjamdar, his own brothers, or any other member of his famil? who, 
having a valid claim arising from infancy, mental or physical infirmity, 
rendering such member incapable of earning a livelihood, may be deemed 


deserving of support at his hands. g 
: * # * * ` 


12. Any Inam granted on pelitical considerations shall, be continued 
in the terms of the Sanad or order creating the grant. [n the event of any 
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such [nam m e out of the possession of the family for whose support it 
was granted, it shall be liable to resumption, unless there be an express 
provision permitting ssugh transfer if the terms of the grant. è 
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WIDOW'’S SAVINGS UNDER HINDU LAW. 


By P. DURAISWAMY ÅIYENGER, B. A., B. L. 
VAKIL, Hiau Count, MADRAS. 

WIDOW?” says Mayne, “ig in no sense a trustee for those who mgy 
L come after her, She is not bound to save the income. She is not 
bound to invest the princifal. Ifshe chooses to invest it, she is not bound 
to prefer one form of investment to another form, as being more likely to 
protect the interests of the reversioners. She is forbidden to commit waste, 
or to endanger the property in her possession, but short of that, she may 


spend the income and manage the principal as she thinks proper. If she 


makes savings, she can give them away as she likes during her life. She is 
not bound to leave anything behind her beyond that which she received” 
(Hindu Law, 6th Edition, s. 626, p. 819). 

A widow, then, need not make any savings at all. She may spend her 
whole income every year, either upon herself, or by giving it away at her 
pleasure. eBut if she does not spend her whole income but accumulates the 
savings, the question arises whether she can djspose of these at her pleasure. 
We propose to dischssin this article the rights of the widow over such 
sayings. 

No question,arises as to the right of a Hindu widow to dispose of the 
savings out of her own absolute stridhan properties, that is to say, 
propesties which are at her absolute disposal as her stridhan, as dis- 
tinguished from inherited stridhan, which cannot properly be styled 
stridhan property ‘at all. In fact, it Has been held that what a woman has 
inhefited from a woman is not stridhan for the purposes of inheritance 
(see 19 Mad. 107; 110). And this question has been settled at rest by two 
recéht decisions of the Privy Conbil ( Sheo Shankar Lal v. Debi Sahai, 
I. L. R. 25 All. 468 ; and Sheo Partab Bahadur Singh v. The Allahabad 
Bank, ?. L. R. 23 All. 476, where all the authorities are collected and 
reviewed ) their Lordships expressly laying dewn that under the Hindu 
Lawef the Benares School, there is no distinction, as to the nature of the 
estate taken, between property inherited by a woman from a male, ggnd 


' property inherited by her from a female. In both cgses, she takes it not 


absolutely ashar stridhan, but for a qualifitd estate alienable only under 


the conditiong applicable to such an estat® and with reyerter after her 
`a 
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death to the heirs of per predecessor in title. In other words, even in “the | 
case of property which a woman has inherited from a female, such property 
is not her sttidhan in such a sense that on her deéth, it passes to her 
stridhan heirs in the femalegline to the exclusion of males. In Bengal, it 
is well sorted law that property inherited from a wonfan by a woman does 
not on the death of the latter pass as her stridhan. The rule has often 
been expressed by saying that what has once descended as stridhang does 
not so descend again. The authorities have begn collected and reviewed in 
Hugi Doyal Singh Sarmana v. Grish Chunder Mukerjee, L.L.R. 17 Cal. 911, 
The right of the Hindu widow, then, to dispose of during her life-time, and 


èat her pleasure either inter vivos or by will, the savings from the properties 


inherited by her either from a male or from a female is undisputed and 
indisputable, apart from the right inherent in her to make a like disposition 
ofeher absolute stridhan properties, the same rule applying also to properties 
in her possession to which she became entitled by virtue of a grant or 
bequest not conferring upon her expressly any power of disposal over the 
same : see as to this point I.L.R. 22 Mad. 431, P.o. and 26 Cal. 707, r. o. 
But if instead of disposing her whole income as it accrues, she allows it to 
accumulate, then the question as to her right of disposition over such 
accumulations arises as aforesaid. 

It is now settled law that a widow can alienate her estate, 7. ¢® she can 
anticipate the profits, and that she is not answerable to any one for the way 
in which she expends the money so raised, provided that the reversionary 
estate is not diminished from what it was whpn it came to her hands. Ifa 
Hindu widow abuses her estate, she may be restrained by adill quia timet 
pr by an injunction: Hurry Dass Dutt v. Rangumoney Dasi, 2 Taylor 
and Bell 279; s.c. Sev. 657 ; Hurry Dass Dutt v. Uppornah, 6 M. I. A. 483 ; 
Durga Nath Pramanik v. Ohintamong Dassi, 8 0. W. N. 15. In this case, 
there is no question of savings at all. But if instead of anticipating the 
profits, she allows them to accumulate, then the question is, whether such ; 
profits are to be treated as accretions t the original estate or otherwige 
still at her own disposal. 

The leading case upon”the subject is Jeri Dutt Koer JY. Hanghutti 
Koerain (5 Oal. 512; 10 Cal’ 324, P. o., where all the earbier authorities 
are collected and considered). * It has been definitely settled that a widow’s 
savings from the income of her limited estate are not her stridhan and that 
if shg,has made no attempt to dispose of them in her lifetime, therg is no 
dispute but that they foljow the estate from which they arose. Qomplicated 
questions arise in fixing the line which separates accretions to’the husband’s 
estate from income held in suspense in the widow’s hands, as te which shy 
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hag not determined whether or not she will spend it. , If it be proved that 
*g particular property acquired out of the income of thd husband's estate has 


, been added as an acergtion, to that “estate, a Hindu widow hano power to 


alienate it unless there be any necegsity which justifies the alienation ; but 
if the &cquitsition be ef such a character that it may be reasonably held to 
be'a portion of the income of the husband’s estate still held in SusP¥nse in 
the hands of the widow, she has full disposing power over it as she has over 
any other income of that estate. 

Where a widow comes into'possession of the property of her husband 
and receives the income, and does not spend it, but invests it in “the 
purchase of other property held by her without making any distinctions 
between the original estate and the after-purchases, the prima facie pre- 
sumption is that it has been her intention to keep the estate one and entire 
and that the after-purchases are an increment to the original estate : 
Sheolochun Singh v. Saheb Sing, L. R. 14 I. A. 63; s.c 1. L. R. 14 Oal. 387. 
The question to be sought for in determining her right to deal with such 
income and accumulations of income is one of intention. If she has invest. 
ed her savings in such a manner as to show an intention to augment her 
husband’s estate, she cannot afterwards deal with such investments, except 
for reasons which would justify her dealing with the original estate ; but 
if she hasævinced no such intention, she can, at any time during her life, 
doal with the profits: Griek Ohunder Rey v. Broughton, I. L. R. 14 Oal. 
861 ; afd. on appeal,"16 Oal. 574 ; (Sou damini Dassi v. Broughton) and by 
the Privy Oouncil Saodaminį Dasi v. Administrator General of Bengal 
(L. R. 20 I. A. 82; s. c. I. T. R. 20. Cal. 433.) ' 

Jf the widow, on the other hand, kept the after-acquired property 
distinct and there was no evidence that the widow had ever indicated any ; 
intention to make the property part of her husband’s estate for the benefit 
of his heirs, then there can be no presumption that the widow intended to 
part with her power of disposition for the benefit of her reversionary heirs : 
Akfanna v. Venkayya, 25 Mad. 354 ; see also 2 0. W. N. 197. The acquirer 
of property presumably intends? to retain dominion over it, and in 
the cage of a. Hindu widow, the presumption if none the less so, when the 
fund with whichethe property is acquired ie one*which, though derived: from 
her husband’s property, was at her .absolute disposal. In the case of 
property inherited by the husband, it is not by reason of her intention but 
by reasgn of the limited nature of a widow’s estate under the Hindu 
law, that she has only a limited power of disposyion. But het absolute 
power of dispdbition over the income dérived fro: such limited estate 
being now felly recognised, it is only régsonable that in the absence 
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of an indication of h intention to the contrary, she must be presunfed 
to retain the same control over the investment of such income. The® 
mere fact that properties thus acquired by hertare managed and enjoyed 
by her without-any distinction, along with properties inherifed from her 
husband cay in no way affect this presumption. She is the’ sole and 
separate owner of the two sets of properties so long as she enjoys the 
same, and is absolutely entitled to the income derived from both segs of 
properties. She cannot but manage and enjẹy both sets of properties 
alike: Purchasers from a Hindu widow of property acquired by her from 
the income derived from her husband’s estate can be expected to deal with 
fer only on the presumption that she has not parted with her control for 
the benefit of the reversionary heirs, and it willbe subjecting such bona 
fide purchasers to serious hardship to throw upon them the onus of 
est&blishing after the death of the widow, and it may be many years after 
the transaction, that when the widow originally acquired the property, she 
did not intend it to be an accretion to the husband’s estate. There being no 
presumption in such a case in favour of the reversioners and in the absence 
of any evidence that the widow had ever indicated any intention to make 
the property part of her husband’s estate for the benefit of his heirs the 
property would be at her own disposal and would pass to her own heirs or 
representatives. e 
Another question which hasbeen considered and deqjded is whether 
all unexpended income at the death of the widow was to be regarded as 
‘savings ’ or ‘accumulations’ within the rule aforegaid. If the balance was 
merely held in suspense by the widow at the time of her deatË, then it will 
be her own proptrty and will go to her heirs. In Rivett-Oarnac v. Jivileni, 
(I. L. R. 10 Bom. 478), one Murar Narron died in 1872, leaving him surviving 
his widow, and a grandson and a dawghter-in-law. The+widow, on her 
husband’s death, became entitled to a widow's estate in his immovable 
property, and accordingly entered into possession and management thereof. 
Under certain agreements made between Hèr and one K., the latter received 
the rents of certain portions of the said immovable property, and in 
consideration paid the widow gertain fixed annual sums. The, widow died 
intestate on the 18th December; 1884 ; and on the date of hey death, a sunt 
of Rs. 1787-10-3 was due to her*from Kt in respect of the yearly privilege 
of recovering and receiving the said rents. e The plaintiff obtained letters of 
admirm@Stration to her estate and demanded payment of the said sum from 
K., who, however, paid te same tq the grandson who was the reversioner 
expectant on the deternfination of the widow's estate. The question was, 


prhother the said sum belonged to the widow’s estate or remaiited portion, 
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ofthe immovable property of Murar Narron and as Ja properly payable 
to the grandson. elt was found that the cash balance in question did not 
amount to muchembre than half the yearly payment by K$ and had not 
been, separated from the general stcount so adto form a distinct fund which 
could be regarded a’ “ savings ” and that there was an enting agsence of 
any outward sign of an intention to accumulate. The Court held that the 
plaintiff was entitled to recover it as part of the widow’s estate, there being 
nothing to show it to be “eavings or accumulations” so.as to give it to 
the heir to her husband’s estate. ° 

To sum up what we have said. A widow taking properties in which 
she has only a limited estate is not bound to make any savings at all; bêt 
if she does, one of three things must happen : 

First, If the balance could not be regarded as ‘savings’ or 
‘accumulation ’ but was held merely in suspense by the widow at the time 
of her death, it passes at her death to her own representatives and not to 
the heirs of the last full-owner. 

Secondly, If the widow invested the savings and held the original 
estate and the after-purchases together without making any distinction, 
then the after-purchases are an increment to the original estate and they 
follow the estate from which they arose. 

Thirdly, But if the widow kept the after-acquiged property distinct 
from the original estate the presumptidh is that she intends to retain 
control over it and she is at liberty to dispose of the same at her pleasure ; 
and at her death, as in the asse of the balance held in suspense by her, it 
passes to her*own heirs. 

e Of course, the above rules apply not only to widows but also to all 
other females who take a limited interest in the property devolving upon 


. them by inheritance or otherwise. e 


ee 
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Baumett—Batlor and Baile Muter anl Sheni -Nigina of 
Servant—Coachman—Injuvy to Article bailed—Liability of Master. The 
defendant sent his carriage to be repaired by the Plaintiff, who was, & 
coach-builder. The plaintif lent a carriage of his own to the defendant for 
use while the repairs were going on. The coachman of the defendant, 
without his knowledge, took the plaintifs carriage out for his own purposes, 
andgwhile he was driving the carriage it was injured through his negligence. 
Tn an action to recover the cost of repairing it :—Held, that as the coachman 


fat the time when the injury was done to the carriage was not acting in the 


course of his employment, the defendant was not liable. Sanderson v, 
Collins (1904, 1 K. B. 628). 

e ContRActT—Im~possibility of performance—Money paid under Contract, 
whether Recoverable—Right acorued before Performance impossible— 
Failure of Consideration —Ooronation Procession. The defendant agreed 
to let to the plaintiff a room for the purpose of viewing the coronation 
procession of June 26, 1902, for the sum of 1411. 15s. The procession 
subsequently became impossible, owing to the illness of the King. By the 
terms of the contract the price of the room was payable before the time at 
which the procession became impossible. The plaintiff had paid T00. on 
account of the price of the room, end the balance remained „unpaid : —Held, 
that the plaintiff was not entitled to recover the 1002. which he had paid, 
and that the defendant was entitled to paymept of the balance, inasmuch 
as his right to that payment had accrued before the prodbssion became 
impossible. Chandler v.. Webster (1904, 1 K. B. 493). ° 

——Impossihility of Performance—Paymgni made “on acconnt 
of” Contract—Kapress Provision in, event of Performance becoming 
imposaible—Coronation Procession. The plaintiff, a refreshment contractor, 
agreed with the defendants, who were acting on behalf of the.Navy League, 
to supply refreshments on a steamer engaged for the purpose of taking 
members of the society to the naval review on the occasion of the King’s 
coronation. By the terms of the contract a sum of 30%. was to be paid to 
the plaintiff “ on account of the refreshments” on a day pfevious to the 
review day ; and the contract contained a stipulation that, in the event of 
the cancellation of the review before any expense was incurred by the 
contragtor, there should be no liability on the part of the defendantss Tho 
plaintiff expended a sma sum on extra knives, forks, and crockery for the 
* purposes of the contract, but nothing’ on refreshments, A cheque for 3002. was 


sent by the defendants to the plaintiff in accordance with the corftract. Oy 
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the hext day, owing to the illness of the King, the ae R countermanded. 
fhe cheque not haying been presented by the plaintiff, payment of it was 
stopped by the defertdalnts :—Held, in an action òn the cheque, affirming 
the deeision, of Ridloy J., [1903] 2 K. B. 476, Yhat the plaintiff was not 
entitled to recover, the iene construction of the contract being that, a the 
evont of the cancellation of the review, the defendants should only be liable 
to remburse the plaintiff for any expense already incurred by him. 


. Eliott v. Orutchley (1904, 1 8. B. 565). 


Nursanor—Smallpoz hospital—Quia Timet action—Evidenæ— 
Admissibility—Injunction refused—Public Health. The theory of the 
aerial convection or dissemination of the disease of smallpox has not 
received the unequivocal sanction of medical science; and the establish- 
ment of a smallpox hospital, properly conducted, is not of itself necessarily 
such a serious source of danger to persons resident, working, or passing by 
in its immediate vicinity—say, a radius of 50 feet—as to constitute a 
public or a private nuisance for which an injunction will lie in a quia 
timet action. In such an action evidence is admissible to shew what has 
occurred in the neighbourhood of other smallpox hospital carried on under 
similar conditions, per Cotton L. J. in Hill v. Metropolitan Asylum District 
(1879) 42 L. T. 212; approved on appeal, (1882) 47 L. T. 29, per Lord 
Selborne, dissentiente Lord O'Hagan. Sed quare, whether the admission of 
such evidence is not wrong in principle as*raising a number of side issues, 
on which it is impossible for the Court to adjudicate without injury to ab- 
sent parties. Attorney-Geperabv. Nottingham Corporation (1904, 1.0h. 673). 

Venpor ÅND Purcuassr—Rents—Vendor in possession and re- 
ceiving rents after date for completion—Arrears of rent previously due. 
Whtre completion of a purchase is delayed, without any fault on the part of 
the purchaser, ard the vendor remains in possession and receives rents after 
the date fixed by the contract for completion, the vendor is not at liberty, 
as against the purchaser, to retain out of the rents so received arrears of 
rent accrued due at the date of th contract, or subsequently before the date 
fixed for completion. Plews v. Samuel (1904, | Ch. 464). 

Kxecuros—Indemnity—Privity of Estafe—Distribution—Adminis- 
itation—Leascholge—Oontingent Future Tiabilities— Retention of Assets. 
On ufaking an order for the distrtbution”’ of the estate of a testator 
amongst his residuary legatees the Court will not set aside any part of his 
assets to indemnify his executors against possible liabilities whic» may 
arise in respect of leases formerly held by him, urfless there is privity of | 
estate between the executors and the Jessors. fn re Niwon. Gray v. 


Goll (1904, 1 Ch. 638). 


~ v 
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——P Poh of. Huecutor to compromise Claim of Co-exeoutor— 
Trustee Act, 1893 (56 .& 57 Vict. o. 53),. 8. 21--Judicial Trustees Act, 1906 
(59 & 60 Vict. c. 35), s. 3. It is competent for an eXcoutor in a proper cases 
to compromise a claim by his co-executor against the estate. Where an 
exeqptor, poting honestly and reasonably, allowed, after inquiry, a claim 
by the testator’s widow, who was co-exeoutrix of the will, to a large sum of 
money which as she alleged belonged to her, but was represented byesecuri- 
ties apparently belonging to the testator :—eHeld, that the transaction 
wes valid. and binding on residuary legatees. In re Houghton. Hawley 
v. Blake (1904, 1 Ch. 622). 

Goopwiti—Sale of Business —Solieiting old Oustomers. The rule laid < 
down in Trego v. Hunt, [1896] A. O. 7, that the vendor of the goodwill of a 
business may not solicit any person, who was a customer of the old business 
prior to the sale, to continue to deal with the vendor, or not to deal with . 
the purchaser, applies to all such persons, and ought not to be limited so as 
to exclude persons who before solicitation have of their own accord become 
customers of the vendor. Curl Brothers, Limited v. Webster (1904, 1 Oh. 685). 


GLEANING. o 


The law as an intellectual nekoa 
H E days in which the study of English law was the best of all intel- 


lectual trainings are probably past. We live in an age of common 
sense, and law tends to become a mere adjuget of justice and convenience. e 
Laws are amended, consolidated, codified; subtleties of practice are abo- 
lished; the vesy name of pleadings conveys no reproach; a lawyersəclerk » 
can do all the conveyancing—there would be little enough chancery ework 
did he not—and points of law have cgased to be the stimuli of intellectual 
culture. That the change is to be regretted few will say, though regret 4, 
lies deep enough in the hearts of the dwindling residue of those who prac- 
tised in the great days of the High Courtof Chancery. Dreadful days they - 
were from the point of view of the litigant. In that time a vast mass of N 
the litigation was purely fictitious. Wills innumerable came before the 
court forsinterpretation that required no interpretation, as both he 
attorneys and the learned cotnsel knew full well; and woe betide tha estates š 
go swept into the stream. If theydid not exceeda thousand pound’ in 
valas, the beneficiaries received nothing. The High Court of Chancery : 
during a “period of twogenturies caused more sorrow and migery in this 
country than ever the+Inquisition caused in Spain. The High Court of 
Chancery hampered trade in every direction; it made the right of possge- 


Cad 


oan 


116 ` e_ THR BOMBAY LAW REPORTER. [von Vi. 


gion’to land go uncertain that an eminent ‘lawyerein l. nineteenth cen- 
t&ry declared that there was not one sound title in the country, and it is 


¢ almost entirely respensible for the backwardness of secondary ostini in 


England at the present time through’its mal-adMinistration of, or incapa- 
city, to administer, educational trusts. It is indeed difficult to chpracterize 
with sufficient strength of language the evils which were indissolubly ° 
associated with the amorphous monster that went by the name of equity 
thirty years ago., Elderly peeple still shudder at the word “ Chancery, ” 
unmindful of the fact that it now represents a speedy, and perhaps the 
speediest, form of justice.. 


We must ask, then, whether there was no balancing good to the old ° 


system of equity; whether the builders of the system had no plea to put 
forward in the chancery of heaven as an answer to the misery and ruin that 


_ their structure had caused. It may be doubted if the equity of heaven 


extended to the case of the average successful practitioner, for the great 
intellectual abilities that he, perforce, possessed, negatived any plea of 
ignorance as to the cruelty and injustice of the system of which he was a 
part. Yet for the nation as a whole there was certainly a balancing good. 
The court of chancery was an intellectual arena of the severest kind, an- 
arena that developed to the utmost the reasoning powers, and one, therefore, 
that attracted to itself the intellectual forces of the counéry. It produced 
a school of thinkerg of the first order, and in Going so laid the foundation’ of 
a school of thought not more severe in its methods, we may believe, though 
as fruitful as the other was,unfeuitful. The modern school of scientific and 
philosophic thought owes more to the stern intellectual lessons taught in 
Linedin’s Inn than is often realized. The intellectual effort°necessary to 
evolve “a complete, coherent, symmetrical body of English law,” supposed 
fictitiously to exist in gremio magistratuwm, from a series of actual cases 
was far greater than under a system such as the Roman, where hypothetical 
cages were as valuable as real cases. That it also involve much social 


‘misery we have seen. But it gave fo the present day a remarkable system- , 


of law, and it handed on a tradition of hard thinking more sound and 
inspiriag than that of Oxford or Oambridge, That tradition, for the 
purposes of philofophy and science is invaluable, but for the purposes of law - 
it hag little value. The law of today has almost forgotten’ its origin, and 
the subtle forces that drew it down from its hiding-places in nubilus have 


- lost thei? virtue. 


Yet certain rules of law still valid, thought outgrown diate use, 
and still unabsorbed in the Nirvanae of a cdde, present to ‘the 
sdwlont of téday the aroma of old intellectual processes. “Two such 


ft 
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rules may be aA here. The rule of law which declares thè unity of hus, 
band and wife still lingers on, and is ef occasional importance. It was 
a wonderful rule., It merged the purse, the petson, dnd the personality 
of the wife in her husband. The common law said hat. ther should be 
but oxe mind in one house, and it was so. The advantages of such a rule 
are obvious ; but it neglected the fact that women, after all, are ,God’s 
creatures. Therefore the rule involved certain disadvantages that on 
reflection loom large. The crimes of a wife, fo? instance, might lie heavy 
on B husband’s shoulders. To kill him was logically not murder, and in 
those days the temptation must have been severe. . So the legal mind found 
subtle exceptions to the rule, and today the doctrine of unity in respect to 
crime is sufficiently- mitigated. Again, the law of contract, when once is 
grasped the rule, disclaimed it. A wife, in her capacity as an undivided 
moiety-of the marital unity, could not even order a leg of mutton. More- 
over, it Was an abomination for a wife to have no rights whatever with 
respect to her children. In this matter legal subtlety could create no 
exception to the rule, and. Parliament at last, in 1839, interfered. The 
legal mind, however, gave itself full play in the matter of property. “ All 
that you have is mine,” said the husband. “Let us see,” said the equity 
lawyer. - That little dialogue took place perhaps four hundred years ago. 
The lawyer invented the principle of the separate estate of married women. 
The gradual growth of that prindiple is one of the great achievements of the 
Court of Chancery. But the invention as it stood alone was not enough. 
Women -used to be weak in money matters. ‘hey, would give the money 
that their husbands could not take. So the marriage settlement by deed ‘or 
will (with all that it means to lawyers) grew up and secured the capttal. 
But that was not enough. The wife could still dispose of her life interèst. 
She could pauperize the household to pay (as she often did) her husband’s 
gambling debts.. So Lord Thurlow invented a clause restraining jhe 
married woman from anticipating her settled interest. This valuable 
provision has never been extended to men? But the courts of equity weat 
even further in developing, the practice of protecting the property of 
married women. It invented fhe device known as an equity to a settlement. 
It frequently happened that a husband could not get possgssidn of his wife’s 
property without having recourse tothe courts. The equity court there- 
upon refused to help him unless he made suitable provision for his wife out 
of thO&money recovered. The gradual introduction of those exception’ to the 
rule of law‘involved the’slow building up fof an equitable system of vast 
importance, and the création of agreat body of legal learning and practice., 

In the above case we have seen the gradual destruction ‘of a rule g% 
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„law'originally formulated to suit the convenience of faa ages. It is not 

Rss interesting to wace the evolution of ryles of law intoa more or legs 
£ final form. We may ‘btidfly notice one of these. The rule ‘in Shelley’s 
case, the rule in Wild’s case, and thé rule agains perpetuities are of almost 
eqyal interest, but onè only can be dealt with here. The rule ig Shglley’s 
case has many peculiarities, and not the least of these is the fact that 
whiledt is even more artificial than the rule of marital unity, it has been 
maintained with ever-increasing strictness during a period of at least six 
centuries. The earliest extant reported case governed by it was decided 
in 1825, and in 1897 the House of Lords emphatically re-asserted it in all 
its naked uselessness. Nor is the rule confined to England. It is the ® 
common law in the States of the American Union. It is, for instance, 
the law of the land in the State of Tennessee, and was recently declared in 
a learned judgment by Judge Reese to bea settled principle of the com- 
mon law, not inconsistent “ with the liberal and commercial spirit of the 
age.” It has, however, been abolished by statute in the States of Oonnec- 
ticut, New Jersey, Massachusetts, and New York. Mr. Preston, the famous 
eighteenth century conveyancer, defined the rule as follows: “When a 
person takes an estate of freehold, legally or equitably, under a deed, will, 
or other writing, and in the same instrument there is a limitation by way 
of remainder, either with or without the interposition of another estate, of 
an interest of thesame legal or equitable quality, to his heirs, or heirs of 
his body, as a class of persons to take in succession, from generation to 
generation, the limitation to the heirs entitles the ancestor to the whole 
estate. In Lort Macnaghten’s famous judgment delivered in the House of 
Lords in 1897 the history of the rule is traced. “The better view seems to 
be that it is a rule of tegure founded on feudal principles, and that its 
purpose was to prevent the lord beng defrauded of the chief fruits of 
seigniory.” For six centuries the rule has been the subject of endless 
argument in innumerable cases. In Shelley’s case, devided during 
the time of Elizabeth, the rule? was discussed with vigor, and. secured 
its name. The time, however, arrived, as, Lord Macnaghten points 
out, when “the true doctrine in its primitive simplicity ” became 
oBscured, and “layyers of vast learning, such as Lord Mansfield and 
Mr, Fearne, Lord Thurlow and Mr. Hargrave, quarrelled on the subject 
with as much vigor as if the reality of ethics or the existence of 
the inftnitesimal were in question. The intellect of the, ag& was 
concentrated on the rule, and, says Logd Macnaghten, “there grew up ; 
a mass of decisions so numerous and 80 payplexing that, in Lord Eldon’s 
pinion, ‘thè mind is overpowered by their multitude and the subtlety of 
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‘ ° 
the distinctions bet¥een them’.” The court of equity offers no such prov 
blems today, and in sheer intellectual hunger the des@endants of Fearne, 


Hargrave and Preston are compelled to turn to ‘the urfremunerative fields % 
of philosophy and science. 4 z 


o ° 

dei last, in 1820, all subtleties were swept away, the primitive doctrine 
was restored, and the rule was asserted to be, not a rule of construction, 
but an inflexible rule of law. Again, however, its simplicity was tampered 
with by the subtle intellect of the school of lawyers among whom Sugden n= 
was chief. It has now been restored once more to its pristine stake of . 
clearness. But the use for the rule has in the meantime vanished. “ It à 
checked,” said a learned American lawyer, “the disposition to lock up ° 
property and render it inalienable.” The Settled Land Acts, in giving a 
tenant for life the power to sell the settled estates, has removed that evil, 
and the rule in Shelley’s case now only fulfils what Lord Macnaghten calls œ 
“its very end and purpose ”—-the frustration of the intention of the person 
who settles the property. To the lay mind there seems nothing inherently 
absurd in the laborious preservation of a rule of law that has no practical 
use and is a mere trap for testators. That, however, is not the question. 
As an intellectual delight it has fed the minds of lawyers for six centuries, 
and it has helped to maintain their families in something agproaching 
comfort. These iñ themselveg were achievements, and lawyers, being 
human, may be presumed to be not without hope that+ tle decision of 1897 
has left loopholes for the exercise of further intellectual subtlety. It would , 
possibly be more satisfactory to the bar and’ the dower branch of the profes- 
sion if the rule could be once more undermined in court, then be abolished, 
as it ought tobe, by statute. 


But as we have said, law is no longer the great school of intelleat; 
The law was once a science and a philosophy that could call forth treatises € 
which will be to the end of time masterpieces of pure reason. But that day 
is past in England. All that can be doge is to gathor up the fragments 
which remain for the purposes of the history of English law. To do this is ` 
an occupation for many an*able mind, but the fact of such an occupation is 
in itself a sufficient proof tltat the law of England is noelonger a living 
source of mental energy. The same thing has happenefl to us as happened 
to France in the eighteenth century. We have lost, almost suddenly, the 
laws an intellectual force ; and we aro approaching that “ codg” stage _ 
when intelligence “and ability no longer regard legal administration as 
their natural sphere. , In fact, the age of great judges and great lawyers is 
dead.—Spestator. K 
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SThe Data of Jurisprudence. By WILLIAM GALBRAITH MILLER, Advo- 
cafe. Edinburgh; William, Green and Soħs, 18'and 20 St. Giles 

‘Street. 1903. Demi 8vo. Pages xiv and 477. Price 10s. net. è % 

THERE are jurists and jurists; and Mr. William Miller has in his Date 

of Jurisprudence started an almon novel mode of exposition in setting 
=. forth his subject, which is, *in its way, somewhat reminiscent, in a 
-cogsaée field of human knowledge, of Herbert Spencer’s similarly-entitld 
and deservedly classical treatise on the Data of Ethics. The present 
volume is however a sort of prologomena of Jurisprudence, wherein are 
grouped together-and classified in sequence the raw materials of the science, 
so to speak, out of which the science itself, as a finished fabric, is to be 
worked out hereafter. These materials, though crude, diversified, and even 
picturesque are selected from every conceivable source, varying widely from : 
the common facts of life and the less common theories of sociology to 
grammar and the science of language; and they are presented to the 
student in three essentially different aspects—the political, the judicial 
and the philosophical,—in their manifold bearings on'the historical deve- 
lopment ofgociety in general. Though Mr. Miller from his special stand- 
point frequently attempts at an analytical statement of parts of his sub- 

‘ ject, his treatment is, on the whole, synthetical and constructive ; and the 
.book, by the time its last chapters are being reached, generates a slowly- 
growing impression on the-mirfd that the common-place events ‘and ap- 
parently trivial tunctions of life, when introspectively studied, are, at every 
stage, “of their quiet progress, full of juridical meaning and teeming with 
legal import; and, but for*Mr. Miller’s skilful examination of them in somo 
of his thoughtful pages, we might podsibly have missed the appreciation 

° of their precise juristic value. 

Notwithstanding the efforts of Austin, Maine and others in England or 
the Schools of Savigny and Thibaut on the continent, Jurisprudence has 
still xemoined to this day, a dry, difficult and, im a measure, an obscure 
science.” But it ig a pleasure to-find that Mr. Miller has a rare knack of 
massing together and formulating the socumujated results of latest re- 
search in a style, which is at times beautifully simple, or at times so em- 
bellished with apt quotations from “jurists, philosophers and even poets 

' Greek, Latin and English, as to lend to his work a curious. interest and a 
charm of freslingss seldom introduced into dt before.’ His method of tack- 
ling those results may be fairly explained by citing an PRERESI We 
tak one at random from chapter II on “ Right.” í 


%, 
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“Tn the age of self-hd@jp (saye he, referring to tho primitive opochsof Might cersus Righty 
right and power were n rily identical, “ Actign” suggested cithergths recognition of priváte 
‘power or the placing of publio powor at the disposal of the individual. ( p, 68).”’ < 

“ (1) Power is undoubtedly used at first in a physical reference, and” rgo aro the words" posse’? ° 
in Latin, . . . and “can” in Engfish ‘(p, 63). s: s 

2) Power and right may be identified. Savigny (System, sect. 4) defines “aright as, the 
povoa Mppertnining to the individual person, Thus Boc-right (Thorpe, Ane. Law of ‘Eng, 
185) means the power of testing, and copyright, the legal power of multiplying copies. The 
{uterprotation clause (sect. 3) of the Titles to Land Consolidation (Scotland) Act 1868, fefers to 
decrees “appointing persons to exorcise or enjoy the rights @ powers conferred,’ i.e. 


the gnost common example of this usage will be found in the powers of trustees” (p. 64). el 
He windsup the same chapter of his book in its closing sec. Xxxix 

with a brief summary of its argument which discloses an oxtensive range 

of vision and a depth of insight such as is only to be met with in the works 


of an acknowledged authority. 


e “Right is aclaim, a power, a faculty, a liberty, an authority, a privilege, a prerogative a 
capacity to act or to possess dominion, empire, power, authority, immunity, status, or some interest > 

put forward actively if necessary in the form ofa cas or action at law and recognised by the 

State in accordance with right, law and justice (p. 131) To these practical definitions of right, 

the philosophical correspond, We may with Abrens describe itas a claim or pretension, with 
Leibnitz and Savigny as a power, with Kant -as a privilege; with Von Ihering as an objective 

interest protected by law, or again with Kant as tho external conditions of co-oxistonos in society ; i 
or with Hegel, as including morality and tho whole life of human society” (p. 132), . 


Though every word of this definition indicates the specia} train of 
thoughts which eagh expert of the subject has created in support of his pet 
theory, it might have been preferable for the general student if Mr. Miller 
had in his exposition made a less frequent use of abstract expressions , 
which have from the days of Aristotle dewnwards acquired technical 
connotions of their own, and freely discoursed thereon in easy homely 
phrase, of whieh he has shown himself to be no mean a master. 

` The section on “Individual and Concrete Rights” (pp. 18-30) is a typical 
case in point, based though it seems to be on the plah of the German 
manual on Jurisprudence by Von Ihering ; and yet it evolves every legal eo 
problem which a man’s usual occupations of every-day life can possibly 
disclose to him from the moment he leavès his bed and has his morniag- “~ 
breakfast to the time he gogs after dinner to a public entertainment, and 
returns home for his bed aggin. The questions of right, according Me. Mil- 
ler, which spring up at every movement of a man’s limps and at every act 
of his volition during the interval Will be found by- those who cultiyate i 
that class of studies to be as marvellous as they are innumerable ; and we 
cannet do, better justice to the author’s disciplined faculty of keen bbserva- 
tion on the one hand ore his artisjic sense to catch the lightg and shadows 
of each act or thought* on its jysal side on the other, than to quote him 
once more én extenso in his own words. Let us assume that the persed, 
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a , 
¢o whose intellect Mr. Miller’s legal conundrums are s@ggested, makes up 
his mind to spend Ris evening at # theatre. 


e 
A “At the door of the theatre is a farge crowd. May he crush in? May he be crushed out? If 
he have a rib broken, what then? If he have aticket for tho stalls and be not in evening dre», 
can tho attondants keep him dit? Are they bound to return his money, or a portion of it? Hav- 
ing gaigod admittance, he finds that he has come to a different play from what he c&pecte™ Can 
he demand back his money on the ground of essential error? He finds that the management had 
substitu&d one play for another, as tho actor whom ho specially came to ses is unwell. Can ho de- 
mand his money back? Was he boul to have noticed an advertisement in an evening paper and 


a e walls of the theatre? eto, ete. ( p.96 ). = 
very one of those pauses or attitudes of tre mind, and acts of the 


* will has in one form or another been judicially considered and the rights e 
and duties consequent thereon accurately defined in the laws of almost 
every civilized country. Generally speaking, life, and especially the life 

. „aman of cultured thought and refined sensibility has had too many 

- terrors of its own to disturb him without additional efforts at strenuous 

self-examination ; and we trust Mr. Miller’s circumstantial but formidable 

catalogue of his legal rights waiting for enforcement at every hour and 

minute of our lives will not encourage new aspirants to forensic study to 

. put toa practical issue the pressure and. weight of his newly-discovered 
burden. , 

The Most informing portion of the present volume is probably that in 
which Mr. Miller traces the etymology and legal history of the leading terms 
of art peculiar to Jufisprudence, and, consequently, the nascent growth of 

e some of the primary ideas forming the postulates of the science;—such for 
instance, as tke notions "of “ rights,” “ obligations, ” and “law,” so far 

. as they have been expressed in the ancient and modery languages of 
the world with their equivalent synonyms. Mr. Miller regards all rights 
to have either ą physical or an ideal basis, according as the Greco- 

.© Roman or the Levitical and Christian theories of them are accepted as final, 
though both lead to the same ultimate conclusions. They both prescribe 

$ “rules for actual conduct in thes same physical world” (p. 458), which 
e must be construed and applied in the light of past experience.” His 
classification of “ Obligations ” (p. 190) and of Laws ” (p. 284), though 
only discussed at present in connection with the outlying regions of the 
z science rather than with those within the se¢ience itself, indicates that, 
Jurisprudence is, after all, not a bundle of mere speculative or idealised 
hypothases concerning the rules of human conduct prevailing among the 
well-organiged communities of the world. But it ig a body of useful induc- 

tions practicatly applicable to all forms of civilisatien ; that is to pay, like ° 
all eonnd inductions, regulating not onfy the threefold relations now 
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prevailing between aako each other, of men to their families, commani- 
ties and States, ahd, fastly, of men to God, but also. to the possibilities’ 
of improvement in those relations in the indefinite future. 


A Treatise on International Law. y Waas Epwarp HALL, M. A. 
Bjfth Edition by J. B. Artay, M.A., of Lincoln’s fnn, Barrister-at-Law. 
Lonpon: The Clarendon Press. 1904. Demi 8vo. Pages xxiv ga 764, 
Price 21s. 
Tae Russo-Japanese war ‘has rendered greatly opportune the publica- 
tiow of the fifth edition of Mr. Hall’s standard work on International is 
Mr. Hall’s work has acquired the reputation of being an accurate, clear 
and scientific exposition of the International Law; and Mr. Atlay’s able z 
endeavours in engineering the fourth and preparing the fifth edition have 
resulted in strengthening that reputation. The topics which have 
demanded Mr. Atlay’s notice in this edition are events in Japan and China, w 
the Venezuela boundary dispute, the Hague Conference with its various ` 
conventions, together with incidents in the Spanish-American war and the 
war in South Africa. The controversy between Great Britain and Germany 
over the seizure of the Bundesrath having given a new prominence to the 
doctrine of ‘ continuous voyages’ the editor has thought it desirable that ° 
the paragraphs on that subject should be brought up into the text, and the 
editor has taken upgn himself to indicate in the note the position, opposed 
to the views of Mr. Hall, which Was assumed by Lord Sglisbury’s Govern- 
ment. Several lists of treatises relating to consular jurisdiction, to the 
exemption of foreigners from military service, and’to kindred subjects have * 
been omitted from this edition, because the rapidity with Which such trea- 
ties have multiplied since the early editions of this book had swollen the ° 
notes to an inordinate length. It is a pleasure ta find that Mr, Atlay’ has 
discharged the work that was entrusted to him with religious care and 
his rigid process of refinement has resulted in making this excellent yea- ee 
tise even more chaste than it was before. This work, appearing as it 
does, at an opportune moment, will, we“eel certain, appeal to a larger ` 
section of the public, who will be interested to learn from it the reason, i 
the justification or the explanation of events as they gronually ane 
themselves i in the great war that is now going on. ° 


Goodeue 8 Modern Law of Personal Property. Fourth Edition iea ànd 
partly rewritten by Jonn Hersert Wiuuiams, LD. B, and WIi.iian 
Morse Ornowpy, B.,A., both of the Middle Temple, Barristcteatlaw, 
Lonnon : Sweet and Maxwell, Limited, 3 Chancery Lant, W. C. 1904. 
Roy. 8vo., Pages lvii and 476. Price 18s. . 
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eT HIS is a companion volume to the author’s tréatigh on the “Modern 

Taw of Real Property.” To preserve the handy characteWof this volume, the . 
learned editors havé $ by caroful condensation succeeded in preventing-any 
£ very material increase in the size of the volume although much new matter 
has bedh added. Sincg the third edition was pubNshed, the Companies Act 
1900 has been passed which has necessitated considerable additions tthe. 
chaptey on Companies, while recent decisions have caused some important 
additidhs to and alterations in the chapterson Choses in Action, Patents, 


w Trade Marks, and Copyright. Property, according to English Law, is divided 


land personal, personal property being again sub-divided into 
chattels real and chattels personal. Real property and chattels real being 
interests in land, are outside the scope of this treatise, which is confined to 
the consideration of chattels personal alone. They are here considered in all 
their possible bearings under the headings of Possession, Bailments, Sale of 


e@Goods, Sales, Purchases, Pledges by agents, Gifts, Bills of sale, Ships, Choses 


in action, Policies of assurance, Debts, Guarantees, Negotiable instruments, 
Trademarks and Tradenames, Patents, Copyright and Companies, The 
final chapters relate to Executions, Bankruptcy, Statutes of Limitations, 
Devolution of Property on Death and Persons under disability. The appen- 
dix sets out the provisions of the Wills Act, 1837 (7 Will. IV. and 1 Vic. 
c. 26), the Wills Act Amendment Act, 1852 (15 & 16 Vic. c. 24) and the 


Statutes of Distribution (22 & 23 Oar. II. c. 19; 1 Jac. II.%. 17). This is fol-, 


lowed by typical forms of bill of lading, charter-party, marine policy, letters 
, patent and bill of sale. Thus, this is a complete text-book on the modern 
° law of Personal Property :eall that is archaic, all that is purely theoretical 
is carefully avoided. The textual portion of the book is worked out, from 
the Modern cases as far as possible, and the old cases are called i in only 
when the former fail t¢ emit any light. The propositions in the text are 
enunciated in a brief and perspicuous Style, and they are backed up in the, 
footrotes by citations of all cases which go to support them. In brief, this 
is a text-book which will be useful alike to the judge, the practitioner and. 
the student of law. 


The Yearly Digest of Reported Oases, 1903. Raited by G. R. Hill, M. &., of 
* the Inner Temple, Barrister-at-Law. Longpn : Butterworth and Oo., 12, 
Bell Yard, Temple Bar. W. C. 1904. Roy 8vo. Pages lxxvi and cols. 440. 
° Price 15a, 
Tuts Yearly Digest was till ore edited by Mr. Beal, who Son for it 
the appellations of accuracy, completeness and sybtematio arrangement. 
The present > yolume is prepared by Mr. dil, who has followed out the 





: N 
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methods of his pred sabr. This digest is a summary of all cases decjded 
during the legal yea 1908 in the Supreme and other English Courts, ofe 
which any rpport appeared prior to December 13th. “it also includes a 
large collection of Scotch and Irish cases. The manner’and method of this 3 
digest is closely similar #0 its predecessors, with, this difference that 
whengver any improvement is suggested by experience no opportunity .is 
lost to introduce the same. The present volume is very carefully prepared 


and we make no doubt that it will find a place in every lawyer’s librafy in 
India. s 


Cd 

The Law of Boundaries and Fences. By ArtHUR Joseren Hont, A 

(} Inner Temple, Barrister-at-Law. Fifth edition, by HENRY STEPHEN) 
of the Middle Temple, Barrister-at-Law. Lonpon: Butterworth and 

Co., 12 Bell Yard, Temple Bar, W. C. 1904. Demi 8vo. Pages XXXİX, 

¢ 273 and 42. Price 14a. 

Tux law relating to boundaries and fences is a subject of ever-growing 
importance; and so far as we know Mr. Hunt’s is the only work upon this 
rather vexed branch of the law. In this book, boundaries and fences are 
considered in relation to the sea-shore and sea-bed; public and private 
rivers and lakes; private properties, mines, railways, highways, canals, ° 
water-works, parishes and counties, church lands, inclosed lands, roads &c., 
together with the eyidence in proof of boundaries and the remedies where 
boundaries &c. are affected or confused. It also includes the law of party- 
walls and party structures both generally and within the Metropolis. The 
editor to this edition has stated the law as he found it in statutes and ° 
judicial decisions, purposely avoiding, as far as may be, givfng his opinion 
as to what should or should not be the law; for the opinion of a text-book , 
writer, as he can but generalize, is but a will-of-the-wisp to the unwary, as 
it may- be wrong, or a mere conjecturg entirely unsupported by authority, 
or even if right, is not unlikely to be upset by some judicial eccentricity. ^. e 
Mr. Hunt’s book has enjoyed the reputation of being the only and the lead- 
ing text-book on the subject with which i@deals; and Mr. Stephen has pe- ` 


pared this edition in a manner that will still further enhance its reputa- s 
tion. 
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Company Law, By W. H. Hastines KELKE, M. A, of Lincoln’s Inn, 

Barrister-at-law. The Students Series, No. 9. Lonpon: Sweet ‘and 

Maxwell, Ltd., 3 Chancery Lane, W. 0. 1904. Or. 8vo. Pagese 15 and 

182." Price 6a. . 

ALTHOUGH the law relating to Companies is very ably’ and fully ex- 
pounded by Lindley, Buckley, and Palmer, for the use of practitioners, thee 
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was gill now no work which attended specially to fthe needs “of students. 
Mr. Kelke, therefore, deserves to be congratulated up@n epitomising the 
law relating to Companies, by “ explaining principles and illustmting them 
$ by a limited selection of cases, and at the same time avoiding minutiae of 
practidal detail, such gs Rules, Table of Fees, St#mps, &c.” The Company 
Law is considered here in its three stages, viz., inception, managemerfand 
dissolufion. The inception of a company is treated of in its three aspects 
of profiotion, prospectus and allotment. The subject of management is 


se under the headings of directors and officers, shareholders and 


and borrowing. The question of dissolution is discussed in connection 

with the winding up of a company. So far the author has confined his 
attention to public companies alone. He then turns to private and other 
companies in the last chapter of the book. The author has thus touched 
upon all the branches of this subject which is gaining considerable imports 
#ance with the advance of time. He has precisely stated the elementary 
principles and hag illustrated them by apt cases carefully chosen. The 

Indian law of companies is mainly based on the English law and we there- 

fore confidently commend this hand-book to students of law in India. 

The Law relating to Oheques. By Erio R. Watson, LL. B. ( London ), of the 
Inner Temple, Barrister-at-Law. Third Edition. Lonpon: Sweet and 
Maxwell, Ltd., 3 Ohancery Lane, W. O. 1904. Crown 8vo. Pages xvii 
and 150. Price 2s. Gd. net. 

ONLY a little while ago we reviewed the second Edition of this work: 

, and it is an undoubted sign of its popularity that a third Edition of the book 
hag been called for within sucha short interval. Since the publication of 
the second Edition the cases of Capital and Countries Bank y. Gordon and 
City ant Midland Bank v. Gordon have been upheld on appeal to 

the House of Lords, with’a variation not affecting the case so far as the 
cheques were concerned, but only as tô the drafts (1903, A. C. 240). There 
has also been an important Privy Council case—Imperial Bank of Canada 

v. Bank of Hamilton (1903 A. 0. 49). These new cases are duly noted in 

thé’text. The introduction to the second edition is omitted here and cer- 

tain matters treated in it have been relegated tf the text. It is curious to 
leqrn fhat the qase of Young v. Grote (4 Bing. 253 ) though relentlessly 
criticiged by eminent Judges i in the subsequent’ cases is yet allowed to drag 
on és miserable existence. The ratio in the case is: where a cheque is so 

carelessly filled up by the drawer both as to the words and figures, thatit is ° 

capable of fraudulent alteration to a larger amount, and the cheque is so 

altered, and the alteration is not apparent, the banker on whom the cheque 
js drawn, pays the larger amount without hegligence, then, as between the 
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banker and the draer, the loss falls on iho drawer. This decision * wag, 
adversoly criticized In Scholfield v. Londesborough (1896, A. C. 514), Swale 
v. North British Australasian Oo. (2 H. L° C. 173), Halifax Unionv. 3 
Wintec (32 L. T. 802), and ImpeNal Bank of Oanada y. Bank of 
Hamplion (1903, A. 0. 49). The case of Young v. Grote however i is not,ex- 
pressly overruled and itis therefore permitted to occupy a place in the 
text. The second edition has produced a favourable impression upen our 
mind; and it only remains to mention that his edition accentuates that 


impression. al 


Deorees in Bar of Contracts. By Geroren CuirForp Warrworts, Indian | 
Civil Service, Judge of Satara. Bompay: Thacker and Co., Lid. 
1904. Demi 8vo. Pages 23. Price Re. 1. 

* In his “Theory of Relevancy for the purpose of Judicial Evidence ” 

Mr. Whitworth first gave proof of his powers of keen perception and waged 

a controversy which is described as having ended in a real advancement of 
knowledge. His second monograph was on the cognate subject of 
Presumptions and Inferences of fact and law. This his third brochure is 
devoted to an able discussion on the law contained in ss. 257 A and 258 ° 
` of the Oode of Civil Procedure. The justification of the remarks made is 

sought in the dictum of Jessel, M. R., “the highest public policy is not 

to interfere lightly with the freedom of contract,” which is prefixed as a 

motto to this note. The enactment as they existed during each succeeding 

period of the Civil Procedure Code of 1859 downwards are first set out ine 

their chronological order and attention is then directed to the principal 

cases dealt with from time to time under s. 257 A. In these gases, o 
there appears a conflict of rulings, which conflict is duly brought in- 

to prominence. Mr. Whitworth hag criticized all these cases and the 
conclusion he has reached is: only by legislation can the diferencos e, 
of opinion be settled and uniformity of law established. The weight of 

reason and argument appears to be largely in favour of the view taken 
by the Calcutta and Madras High Courts. And the latest Bombay ruling . 
(Tukaram v. Anantbhat, 25 Bom. 252, 2 Bom. L. R. 1012) shows ẹ strong 
disposition to turn the same way. However in the Bill towmend the Cede 
now pending in the Legislattve Council the opposite vidw was first adopted. 
And though this was changed in the ,Oommiitee, and the Bill as *last 
published is in full accord with the rulings of the Oaloutta and Madras 
High Courts, yet in a minute of dissent to the Committee’s report the 
opposite line is agains taken. So that care will still be necessary in order 
to obtain consistent law and vindicate the right of Contract, « 


kd 
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The” Indian Stamp Law. By JoaMatmMaL Vassnmaf Giovani, Pleader. 
“© Hyprasap (Sind): Alhaq Press. 1904, Demi 8vo. Pages xxiv and 291. 
Price Rs. 3. œ 
‘Tas ig one more commentary dn the Indiam Stamp Act (II of 1899), 
coming from the province of Sindh. Itis a tand; well-arranged and okaarly 
written commentary on the Act. 





Alap of the Civil Volwme of Consecutive Tables to the consolidated 
edition of Woodman’s Indian Digest. By J. B. Worgan. OALOUIYA : 

he Law Publishing Press. 1904. 
Mr. Worean published his Consecutive tables of civil cases in 1901: 
column 8 in that book gave references to Woodman’s Digest of Indian 
Cases which was then in use. In 1902, a new -consolidated edition of 


a Woodman’s Digest of Indian Oases was published, which rendered nugatory 


the references given in col. 8. To obviate this difficulty the author has 

published these adaptation Tables. The column-references are, as in the 

14-column Tables of two kinds, viz., reproductive, ù. e. those which yield 

a production from the head note, or from the judgment only, of the case, 

and non-reproductive, 4. ¢, those which yield no such reproduction. Tho. 

latter are distinguished in the table by an asterisk. 
eo 
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‘ THE LAW OF DAMDUPAT+ 1 


By J. R. Gutarpors, B. A. LL. B. (with Hons.). 
PiuapEr Hion Court, Bornay. 
S a rule, in all ages and in all countries, the question of adjusting 


te 


the relations between the debtor and the creditor has more or less™ 


taxed the brains of the best of Adminstrators. Whether we look to Greece 
or Romo of old, or to the medeval or modern Europe, or even to our own 
Peninsula, we find chronicled in History the records of disputes between the 
exacting creditor and the unfortunate debtor, helplessly struggling to elude 
the grasp of his relentless money-lender. So long as there is the slightest 


monetary intercourse among the people of a country, the necessiéy of somc- 


one to advance an atcommodatiye loan is, and always will be, felt. And such 
aone placed in so advantageous a position is often likely to abuse that 
advantage by dictating his own terms and exacting them to the letter from 
the needy debtor. According to the general Tule that ‘all gontracts should 
be enforced according to the terms entered into by the parties” the debtor 
becomes inextricably enthralled by the express stipulations of the pond 
which his unscrupulous créditor exacts from him, and he has no option left, 
but to perform his contract, although *highly oppressive. * Equity, however, 
interferes in cach case and imposes artificial restrictions upon ® the 
extent of a creditor’s power to bind his dgbtor, and this equitable sense of 
humanity has found expression in Roman Law (1), the English Laws 
against Usury, the Muhammadan Rule of Interest (2), the Hindu Rule of 
Damdupat, and in the Acts and Regulations of the eae Legislatyre 

regarding interest (3). A 


e e 
*A Paper read before the Bombay High Court Moot on Thursday 11th of November 1903. 
1. _ At Rome, this question was under constant discuasion from the Leo Petelia B, C. 357 
down to the latest period of their dovelopmont under Justinian (See Momsen, Home). 
9. Sacred Books of the Eest VI. Part J. Ch. II. (275). 
3. For a historical survey of this subject, reference may be made to the Attielo’ on Damdupat 
contributed by Mr. F. R. Vicaji to the Jornal of the Soclety for Comparative Legislation. 
o 
317 
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*The following is an attempt to state the nau Rule of Damdupat 
‘Yad examine it in its details. Thig rule restricts the damount of interest 


, to double the pringipal. «Jt had to pass through many stages in all 


> Presidencies, but it is only in this Presidency that it has stood its ground 
and is “always referred 4o at the time of determining the respective positions 
of parties to suits between debtors and creditors when they hapen TY be 
Hindug, and has been held up in its entirety, as stated in the original 
texts, and has, often been referred to and Ea with reference to 


ai points that arose from time to time., , Š 
is necessary therefore 


+ 


Firet—to see what the Rule itself is, that is to say, to understand the 
Rule itself, to determine its place in the General System of Hindu Law, and 
also to ascertain its meaning and scope. 

Secondly—to determine its applicability to (A) Transactions and (B) 
“Persons and the Courts. 

`- And Thirdly—to determine the place or places where it is enforeed—in 
other words—its forwm. 
i A. Its place im the general system of Hindu Law: ; 

According to the General Rule observed by writers on Hindu Smritis, 
overy work is divided into three main Divisions —aTan, IZN and mAN. 

' The secon of these, viz., the 44gX corresponds to what jp known as Positive 
Law. ‘There are Yighteen* Chapters of th branch of the Law and sonata 
or the Payment or Discharge of Debts is one of these. Several types of 

° interest have been specifjed and cases enumerated, showing the ‘various 
stages of interests allowed to several transactions. Various rates and modes 
of calculating these rates have been laid down. The Law of Damdupat is 
that*branch of the Law of Interest which determines the limit to-which 
interest may be charged in certain transactions. 
B. The Rule stated. 

w “ According to Hindu Law of “ Damdupat,” interest exceeding an 
principal sum lent can never be r€covered at any onc time ” (1). 

1, Narayan v. Satvaji, 9 B, H. C, R. (A, C, J.) 83. Khushalchand v. Ibrahim, 3 B. H.C. B 
(A. C. de) 23. Dhondu v. Narayan, 1 B. IL C. R, 47 and severpl later decisions. 
® Norg :-—It is in®resting¢o note that the rule of Roman Law bears a curious resemblance, here, 


as in magy other cases, t8 the Hindu rule of Damdypat. It was enacted by Justinian that, “ if tho 
interest was allowed to acctfmulate on a debt till it exceeded the capital, the surplus was not allowed 


to be charged—(Code 4.82.27 0,1); and even*when the interest had been paid regularly, and there 


was no ac€amtlation, Justinian enacted that the whole seum of interest paid should neyer exted the 


capital (Code: 4,32, 29,80, Nov: 121, ch,.2; 131,160) Herein, it certainly. went beyond io 


Hindu Bule (see Swklal v, Bapu, L Lı R, 24 Bom. 306 .% Bom. L. R. d8). i 


. ` s F * ERA AIET: ` pr 
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This statement*of fhe Rule is based on the following texts, améng 
others. ¢ e 
i - ] ere TAR USTE 1- 

ay at A A aaa. 
a” e ag: i. gag . 

“In money transactions, interest paid at one time (not by instal. 
ments ) shall never exceed the double (of the principal); on grain, fruit, 
woo] or hair, (and) beasts of burden, it must not be (more than) five, 
times the original amount ”’. Manu. Oh: 8. 151. 

. 2 dite gt EET l 
aa ara Roana aga Ryon wt tl 
` WAAC: RRA. 

“The utmost (increase a creditor can lawfully exact from his .debtor * 
consists ) in the case of female beasts, of their progeny; in case of fluids, 
of their eightfold ; and inthe case of cloth, corn, and god, of their four-fold, 
three-fold , and two-fold ( respectively )” Yajnyavalkya II. 39. 


3 RA ferns Aaga) 
= l AR: | 
“On precious tfetals, the interest may make ( the debt ) double. ” 
Brihaspati. XT 13. 
4 AARNA FRAT | l g 
RER Ryne: rokne tl 
` bag RAT: e 
"For gems, pearls and coral, for gold and silver, for (cloth madé of 
the produce of) fruit, or of silk, or o wool, the interest stops when it 
Sorbie (the debt ).” Š 


5 fears RTR: 


“ On S metals, tHo highest increase shall be double.” : 
e Vishnu. À è 

6. Guide: in Ch. XII.31: “ If (the loan remains outstanding, for a 
long time, the principal may be doubled (after which interest ceases).” œ 

, Having thus defined the Rule as laid down in the original Sanskrit 
texts and the judicial decisions on them, we will now examine the scope of 

* the Rule. . 
(I). At the Gate it may be remarked, that the rule ig a rule of : 


se 


e 
. ° 
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Limitation and has nothing to do with the legality or illegality of any 
aiat (1), as willbe seen from the following extract Trom Mayukha :— 


t a:a anA Pree ea: 
e zane aR" | 


` «Of interest on loans, this is the paramount (rule), bit the Fule 

custogiary in the country where the debt was contracted may be different. ” 

(II). Further—the wowl principal in this rule is confined to the 

tee. a principal, but it does not include (2) the sum made up by gthe 

additton of interest tothe principal from time to time or (3) the sums 

*. advanced from time to time to the same or to different persons—in short, it 
does not forbid the capitalisation of interest: thus :— 


“aoa Roos GEAT Ca | ASAT Tea aaa nRT 
ea sade aka tata at ara g TARTAR walt l cars 

ag (a. CB. 080 Rg areata aaa | cH ant AAR- 
ies Tea raa eR Raa Paar: ” 


« And this relates to a debt doubled or more than doubled by interest 
in a simple transaction ; for, if at a different time, a fresh transaction be 
entered into with a different person, or even with the same person with a 
less or greater (amount ) and the like, in such a casep even the highest 
allowable interes’ may receive addition—so also Manu (VIII. 151). 
Interest on money received at once ( not month by month, or day by day, as 
it might ) must never be poresthan double the debt, that is more than the 

_ highest (allowable ) interest may be levied according to Rara and other 


singer s. Similarly Raa i in his Commentary on afgaf s SAETTA 


remarks ” 
po Ge IEN RÀ q ani raa TATA 


a ARR TR a: rat gR Byoaaaara gia- 

"aa AAA aaa atta ian at cement Baer R- 
E Ryans a ae 

. which when translated, would read thus:—‘“ Moreover, this is to be 

. understood only in { teference to) owe tranBaction and one instalment. 

Gold and other things go on increasing, when it passes from one person 

to another, or when it is transferred (from hand) to hand in mores than 

one transaction, even with the same person, when it is paid in more 

than one instålment ; and even in a single transaction, when interest is G 


"Fe. (1) See Wilson J, in Bam Connoy v. Johur Lal Dutt, I. L. R- 5 Cal. 867, 
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payable daily, monthly,, or annually, it being perfectly possible fof the 
doubling of a sum' that is legally due, ġhe interest goeg on increasing evet? 
when it exfeeds the double.” . . 


And Manu in Ch. VIM. : i s 


æ- a Ri age a Riga: RNA " l 
aaa Aai afa moi RaT 1 tag It 
aaa data feet aaa | 


ef 


aad dwar agi n gaa n 7 


154 “He who, unable to pay a debt (at the fixed time), wishes to make 
a new contract, may renew the agreement, after paying the interest which 
is due.” 

* 155 “Ifhe cannot pay the mony’ (due as interest), he may insert it, 
in the renewed (agreement); he must pay as much interest as may be. 
due.” 

Vrihaspati says: “ After the time for payment has passed, and when 
the interest ceases on becoming equal to the principal, the creditor may 
either recover his debt or require a new writing in the form of wheel- 
intorost Cage) and in Dhondu Jagannath v. Narayen Ramchandra{1) 
Sausse O. J. remarks :—“ Thus the rule of Hindu Law is simply” this, that 
no greater arrear of interest can be recovered at any, ope time than what 
will amount to the principal sum ; but if the principal remain outstanding, 
and the interest be paid in smaller sums than the amount of the principal e 
money there is no limit to the amount ofinterest which fhay be thus re- 
ceived from “Time to time” and more recently Sir Lawrence JenkinseO, J., 
after reviewing all the authorities and referring ta the case in 1 B. H.°0. R. 
47, has summed up the law thus :—‘Neither the texts, ethe commentaries, 
usage or the cases forbid the conversion by subsequent agreement of interest 
in arrear into capital, nor is any such prohibition involved in the rule of 
dam-dupat as it has been formulated” (&). ú 

Sometimes the questien arises as to the exact meaning of the words 
“principal sum” in respectof a bond where the original principal cleim has 
been partially satisfied by the payment made. Mf. Justice Ranade, dfter 
referring to Manu VIII. 151 and Kulluka’s comment upon it vis, qf a 


gåta wae remarks, that—“ Thore is nothing in these words to justify the 


contention, that it is the original principal, and not the principal due when ` 


(1) 1 Bom. H.O. R. ĈA, C, J.) 47, 
(2) Suklal v, Bapu I. In B, 24 Bom, 305 at p. 807 & 508 : 2 Bom. In B._18,. 
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the arrears of interest accrue. The principal payathe at one and the same 
tane is the limit of the increase then payable. The Madras High Court 
has placed a similar interprptation 0 on this 'same' rule of the-law as admi- 
Š nistered in- that Presidency (1). In this Madras case, part-payments 
had been mafle and credited i in discharge of the pfincipal, and the action 
was brought for the principal balance and for interest exceeding “that 
balance, and though the lower Court had decreed the excess interest, the 
High Sourt varied the decrge by arenes interest equal to the principal 

balance only” (2). 
) As regards the nature of the interest, the, texts do not forbil not 


levying of compound inter$st: For, although Manu says 
aaia af a weet aR | 
ange: weg: ater aAa at ut 843 


© «Let him not take interest beyond the year, nor such as is unap- 
proved, nor compound interest, periodical interest, stipulated interest, and 


corporal interest.” 
Gautama says in Oh: XII. 
34 “ (Special forms of interest are) compound interest, periodical 


interest. 
35 “ Stipulated interest, corporal interest, daily anvereat and the use 
of a pledge.” 
“From the note to the text in Manu vit 153, it would seem that; “ ac- 
cording to some quoted by Medhatithi and Narada the last four kinds of 


"interest are not forbidden” (3). ° 
(e) Lastly—this rule is not affected by the Law of Limitation (4) 


and therefore if twelve years’ interést amount to more than fhe principal, 


no interest more than the principal can be recovered (5). 

IL The applicability of the Rule® This part of the subject has to be 
considered from two different -points of view. Its applicability to(A ) 
Transactions and to (B) Persons. 

*As to (A) Transactions. 

(I) The rule ‘applies as well to mortgage transactions and pledges, 

as to otter loans (6). 
e £ 

(1) Kakarlapudi Sitaramray v. Uppalapudi Jahakayya 1°Mad. IL C. Rep. 5, is 

(af Dagdusha v, Ramchandra I, L. R, 20 Bom, 613, 614 and 615. : 

(8) Suklgl v, Bapu I, L. R. 24 Bom. at p, 300. Š 

(4) Ganpat Pandurang v. Adarji Dadabhai I. L. R. 3 Bom, 312. e. 

(5) Hari Mahedaji v. Balambhat I. L, R. 9 Bom, 233% : 

(6) Nathubhai v, Mulchand 5 p. B, C. B, A. C. J: 196 ; Narayon v, cecal 9B, a o, R 83, 
ne Sundrabad v, Jayawant Lf. R, 24 Bom. at p. nts 119, 

a® i 


hd 
e s 
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anf: , RRR aR a TA AC 

. Fag Rigi FI agi: 


AA MRTA AB ARYA sei AGN 


5s dA pledge not redeemed until the erR is doubled is 
forfeited. ” ` 

64 “ Whenever a debt undor a mortgage has beon doubled by in- 
torest, then the pledge shall be returned, after double the principal has be begs” 
received out of the produce.” 7. Yajnawalkya,., 


And also gee thus :- = ʻ "oe 


fea RNA Wr are gare | 
. Fe sat ari Ra ag l 
“ Gold being doubled, or in the case of a stipulated period, that T 
having expired, the creditor becomes the owner of the pledge after a lapse 
of 14 days.” 


and aqq- 


e FIRS: FATT: | 
RRES ATTA I s 
“After giving notice to the"debtor' s family, a pledge.tor custody may be 
appropriated when the principal is doubled; -and so maya pledge for a 
limited period when that period has expired.” 
So also, “ in the case of a Charitra pledge of both speties, the I 


a 


ow 


is uot destroyed even if the principal is doubled)............ Even in the’ casc ° 
of a pledge delivered as an earnest, it is not losten the principal Being 
doubled ” (1). . ° 


The opefation of this rule is limited to certain mortgage transagfions "e è 
and is excluded in others. Itis therefore ‘proposed to specify the cages 


where the rule is applicable and those wKgre it is not: A ` 
(A). Lass coming under the rule. ° 


The rule applies to all pases in which the mortgagee has hadao pos- 
session of the nfortgaged property, or in which, béing iff possession, *he 
takes the rents and profits in lieu of*the whole or partof tho interet, and a 
where therefore no account is taken on -both sides Ga 
(1) Mandlik’s Mayukha at p. 106. 
(2) Vithal v. Dand 6 Bom: H, C. Rg( A.C. J. T 90; TINN v. Satwajið Bom, H. C.R. 
Nee G. J.) at 98°, Ali Sahob v. Sabji I L. R al Bom. “es Baetesiet CA eiar 
. L Ru 24 Bom, 114. . ` 7 A . 
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*It was also held applicable to the principal debt as well as the money 
‘subsequently spent by the mortgaggo for the mortgager in repairing tho 
~. mortgaged premise (1). . e 
` Where, by the terms of the mortgage, the mortgagee being in posses- 
sion, was to’ receive the rents and profits withott being liable to account 
for’the same, but subject only to payment of assessment and Was af to 
receiyp interest on the loan, the rule of damdupat was held applicable (2). 
So also, where there waga covenant to pay interest and the possession 
7 of the land was only a collateral security for the interest, it was held, by © 
analogy to this rule, that tho mortgagee could recover principal and inter- 
° ost not excecding the priñcipal, the interest to be counted from the dale it » 
ceased to be paid (3). $ 
In this connection it is necessary to refer to the case in Printed Judg- 
ments for 1877 at p. 131. In this case, the mortgage was oné with posses- 
“sion, but there was no stipulation for keeping accounts. The debt was payable 
after two years with interest and the mortgagee was to restore the proper- 
‘ty. Here the interest being expressly payable by the mortgagor at the end 
of two years, it was not necessary for the mortgagee to resort to the ronts 
for interest and so there was no accountability, still, the Court (Melvill and 
West JJ.) held that the rule of Damdupat did apply. Their Lordships 
observed—*Under the terms of the mortgage, there was nothing to prevent 
the Defendants from causing the mortgagedeproperty tobe applied to the’ 
liquidation of the debt, whenever the amount of interest due became equal 
to the amount of the principal. Under these circumstances we consider 
that there is no injustice in following the previous rulings of this Court, 
which make the rule of Damdupat applicable to such a cagg.” 
«This decision and the facts can only be reconciled by remarking that 
the Court has regard to the probable effects of a particular transaction as 


° 
e opposed to the actual facts of the case (4). 2 
ai = B. Cases not coming under the Rule. 
p Where there is an account cuygrent on both sides, it has been held by a 
Fufi Bench of the Bombay High Court, that the rule of Damdupat does not 
apply (5). ° 
*(1) Ambaidas v.°Nagginfas P. J. for (1888), p. 317. 
s (2) Wasudeo v. Bhagwan P. J. (1878), 83; Daji Gopal Lambo v. Daji Hari P. J. (1878), 74. 
©) Shivlingappa v. Chonbassappa, P. J. for (1895) 309. 
(4) This case was brought to my notice by my friend Mr, N. M. Samarth, this afternen, for 
which I anf mich obliged to him. He drew my attention to tho records of tho case, & perusal of 
whieh alone brings the poculiarity of the caso to noYcc. ‘Ito explanation also was suggestel o 
by him and I havo Accepted and incorporated it in this pupor. 7 
(5) Gopal Ramchandra v. Gangaram Anandshet ( I. Is R. 20 Bom, 721 ) 
2 
- °.. 
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The reference to the Pull Bench was necessitated by the suing of the 

Division Bench in Shri Dharnidhar v. Keshaorao Govind (1), which "decided" 
in spite of a successive series of authorities noted belowe(2), that the rule of a 
damdupat was not excluded in a case ‘where there was current acgount, i 
and eld accordingly that the mortgagee’s claim must be limited to double 
the amount of the principal. The judgment of the Full Bench (Sargént 
0. J. Candy and Fulton JJ.) was delivered by Sargent 0. & “In 
Shri Ganesh Dharnidhar v. Keshavrao, the Coert for the first time treated 
the spplication of the rule enunciated in Nathubai v. Mulchand (3) a8 
depending on the state of the account when taken, holding that the equity 

è upon which it was grounded did not justify its application, if after the rents 
and profits received by the mortgagee were appropriated to the interest 
there was a balance of interest still due exceeding the principal, and that 
tRe decree on that part of the claim must be limited to double the principal | 
amount. We think that this distinction cannot be reconciled with the 
judgment in the case of Nathubhai v. Mulchand (3), as it has been uni- 
formly understood and acted upon since 1868, and that the long course of 
decisions requires us to hold that the exclusion of the law of damdupat in 
the case of mortgages depends on there being an account current between 
the parties and not upon the state of the account.” 

The Full Bench ruling has been followed in Krishnaji v."Balaji (4) 
and in Sundrabai v. Jayawant (5) where Mr. Justice, Ranade has sum- 
marised the law of damdupat as regards its applicability. 

This rule is equally inapplicable where-therg is a liability to account 
under the terms of the mortgage and no, account is kept: Jardine J. in 
delivering the judgment of the Court, referred to Gopal v. Gangarar (6) 
and continued :—‘We think, the fact that an account may be taken between 
the parties of interest on the one side,*and rents and profits on the other, is 
sufficient to exclude the law of damdupat according to that judgment {7).” 

A verbal agreement to treat a balance of principal and interest, aa 
shown by rucu-khata as principal, in coMideration of a reduction in he 
rate of interest, was held bitding on the parties and to enable the creditor 





(1) LL R. 15 Bom, 625. E e 
(2) Narayen v, Satwaji (9 Bom? H. C, Rep, 88); Rajaram v. Gopfl ( P. J. for ( 1876 7 p- 
229 ); Bapuji v. Gangadhar ( P. J. (1877) p, 131 ); ShankarbaWwa v. Babaji ( P. J. (4881) 
p. 291 )};Balmbhat v. Sitaram { P. J. (1883) P, 312 ); Rango v. Balaji ( P. J. (1886) p- 78) 
(3f 5 Rom, I. C. Rep. 136. (4) P. J, for (1896) p. 415. es 
(8) I, L R. 24 Bom 114. (8) tI. L. R, 20 Bom, 721. 
` (7), Dhondshet v, Raoji J. L. R. 22 Bm, 87; see also the case in P. J. fors 1877 at page 131 
cited and noted above, 
> 
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40 'Tecover his interest in full even if it exceeded A amount the original 
“Principal (iy ° ° . 

It has been heltl in Babassheb v. Ganesh (2) that it would be unjust to 
allow a mortgagor to take advantag¢ of his right to redeem the property 
under a mortgage by°conditional sale even after the lapse of theyjime 
specified in the deed of sale, without paying a fair interest, or to confine the 
interet allowable to six years prior to the suit. 

In Balkrishna v. Balvatt (3), where in taking accounts of properties 
gubject to an entire mortgage and subsequently passed to others eithe? as 
mort@agees or purchasers absolutely, the lower Court apportioned the debt 
on each of the properties and, applying the rule of damdupat allowed * 
double of each of these amounts, it was held by the Bombay High Court 
(Parsons and Ranade JJ.) that there was no authority for such an application 
of the rule and that the lower Oourt ought to have taken an account of the 
profits on the one hand and of interest on the other. 

In considering the applicability of the rule as discussed above, iť must 
be borne in mind that this rule does not apply to amounts recoverable in 
execution of the decree of a civil Court (4); and the discretionary powe r 
granted to the Courts as to awarding interest in orders under s. 209 of the 
Code of Civil Procedure (Act XIV of 1882) may be exercised without refer- 
ence to tHe rule of damdupat (5). . 

An interesting point arose in Caleutt& (6) in this connection, viz.— 
whether the rule of damdupat was applicable to amounts after the date of 
the decree ; the facts of the case were, that a mortgagee having instituted a 
suit on his mortgage bond and obtained the usual decree, the Registrar was 
diregted to take, as usual, an account of what was due to the mortgagee on 
his emortgage and to calculate in addition to what was already due on the 
mortgage, interest at 6p. c. during ghe term allowed for redemption viz., 
6 months. It was also provided that, at the expiry of that period 
the°interest then due, should be added to the principal sum, and 
that thereafter interest should bgpealculated at the rate of 6 p.c. The Regis- 
trar in his report found that, at the expiry of siz months, there’ ‘would be 
due to the mortgagee under the decree Rs. 12,000, for principal, and Rs. 
11, 5340-3, for mterest, making, in the aggregate, Rs. 23,534. The rule of 
damdupat was not then applicable, tke interest found due being less than 
thf principal sum. The report was confirmed by affluxion of time and the 


(1) Damodar v. Raoji P. J. (1890) p. 314 (2) P.J, (1876) p 245. « 


(3) P. J. for (1896) P. 791. (4) Per West J. in Balkrishna v., Gopal I. L, R. Bom. 73. . 
(5) Per Jardine J. in Dhondshet v, Raoji I, L. R. 28 Bom, 87. e 
(6) Lal Behary Datt v. Thackomoney Dassee I. LER. 28 Cal. 899. 
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defendant’s property boid § sold by the Receiver for Rs. 55,000 the plaiftiff 


mortgagee claimed Rs. 2 
the Registrar’s report. The defendant contended that plaintif could not re“ 


cover interest as it would be againt the Hindu Rule of damdupat» The con- 


tention was disallowed by’ Sale J. and it was held that the rule would not 
appey, if itevas not applicable at the time the decree became final dnd 
binding. 


534-0-3, with interest at 6 p; ©- from the date of 


The Bombay High Court has similarly helg that the rule of damtip 
appjies upto the date of the decree (1). After decree, the usual rate of 


interest was allowed to be calculated upon the whole sum thus made wp (2). 
The Madras High Court has very recently contidered the applicability 
of tho rule to cases governed by the Indian Contract and Transfer of Pro. 
perty Acts, and has come to the conclusion, that the damdupat rule is in- 
applicable to cases of mortgage governed by the Transfer of Property 
Act (3). 
° 2. The applicability of this rule as to (b) Persons. 

In Ramkrishnabhat v. Vithoba (4), it was held that as against a Hindu, 
claiming the benefit of Hindu Law, the plaintiff was not entitled to recover 
interest beyond the amount of the principal sum secured by the bond or 
promissory note, which was the subject of the action. 

It has been already observed above that this rule is a brawch of the 
Procedure, as oppSsed to the Qubstantive Law of Contracts, as between 
Hindus, and, as such, is to be observed in cases where +hè parties on both 
sides are Hindus (5). 

This rule applies only where the debtor is a Hindu (6); E TE where 
a Mahomedan debtor brought a suit for redemption against a Hindu creditor 
and the debtor contended that the defendant being a Hindu, was boung by 
the rule of damdupat and could not claim more ‘than double the whole 
amount ; the contention was disallowed, the Court holding that the rule 
applied only where the debtor was a Hindu (7). - 

Further, the rule applies only toa Hindu debtor, and for his benefit. 
Thus, a Mahommedan debtor, mortgagin his land to Hindu creditor, dnd 
subsequently assigning it fo a Hindu, cannot escape under the plea that the 

(1) Shaha Kalidas Kahanji v. Chudasama Nadhabhai P- J. { (1895) r 428. 3 
(2) Ibid; L L, R. 23 Cal. 899. e 
~ (3) Madhav Sidhanta v, Venkataramanjulu L L. R., 26 Madre 662, This caso came tp my 
notice after the paper was read. There are certain passages in this judgment which 
reguire special consideration, I havo reserved this for another occasion. > e 
(4) 3 Bom. IL C. R.( A. C. J,) 25. (8) Dhondu v. Narayan 1 Bom. H. O. Seer 


(6) Nanchand v. Bapugaheb I. L. R. $ Bom. 137. 
(7) Dawood v. Wullubhdas I. L. R. 38 Bom. 227, 
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debtor at the time, being a Hindu, the rule of Wamdupat stopped the 
*@nterest from exceeding the origingl amount ; it was held that the rule of 

a damdupat did not spply ip sucha case. “The mortgagor had «charged his 

* land with% certain debt, and that debt included both principal and interest. 
The mortgagor and his land were liable both for the principal and tor the 
interest. He could not, by any assignment, prejudice his crediter or reece 
the agtount due to him, nor could he by assigning his land toa Hindu, free 
it from any charge that exiated on it at the date of the assignment (1). 

And conversely, a purchase by a Mahomedan from a Hindu debtor, 
would not affect the past relationship or increase the amount with which 
land was charged at the timo of the purchase. Thus, where a Hindu mort- á 
gaged his property to a Mahomedan*and he subsequently sold his interest 
in the mortgage to plaintiff, a Mahomedan also; in a suit for redemption 
by the plaintif a Mahommedan, against the defendant who also was à 

“Mahomedan, it was held that as long as the mortgagor was a Hindu, tho 

rule of damdupat applied, and that as soon as the interest doublod the 
principal, further interest stopped. Double the amount of the original was 
therefore the full amount of the debt for which the land could be charged 
and be liable in the hands of a Hindu debtor. But the moment the plain- 
tiff Mahomedan became tho debtor, the ruleof damdupat no longer ap- 
plied, the stop was removed, and interest again began to run (2). 

III. The extent of the rule—i. e. tho Qourt or Coutts where it is on- 
forced. In other Words it is now proposed to investigate the rules which 
fix the forum. It may be remarked at once that the rule is enforced only 
in the Courts ofthe Bombay Presidency and in the High Court at Calcutta 
on the Original Side. It is no longer in force in other parts of the Bengal 
Presidency, or in Madras, or in the North Western Province$ (3). What fol- 
lows therefore is merely ‘a historical account of the career of this rule in all 
the Courts, and has only a historical 8r academic interest. 

‘In Bombay, Regulation V of 1827, was in force and all questions 
regarding interest were disposed of under it. “ But this regulation was not 
meant to interfere with the rule Sf Hindu Law, which limits the interest 
of money to the amount of the principal, and which shall accordingly be 
maintained by the Couzts in all applicable cases” (4). Therefore, in all 
cases coming befor the Court, interest was snever allowed to a greater 
extént than the amount of the principal. And it has been often held that, 

(1) Harilalv. Nagar Jairam I, L- R. 31 Bom. 35 at p. 41. è 

(2) Ali Saheb v. Shabji I. L. R. 21 Bom. 85, . 


(8) Nobin Chynder Bannerji v. Romesh Chundor @hosh I. L. R, 14 Cal, 785, 
(4) Khushalchand v. Ibrahim 3 Bom, H. C, Rops, £A. C. J.) 28 Bi p, 24, 
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“ although Regulation Vof 1827 is now repealed by Act XXVIII of 1955, 
the Courts consider thates. 12 contains, what amounts to a Legislative, 
declaration of what the Hindu Law upén this point is, in the following 


words: “This Regulation i is not meant to interfere with the rule of Hindu $ 


Law which limits the integest of money to the amount of the <prinoipal ” 
(1)pnd the Legislature has adopted this equitable fule of Hindu Law,in 
s. 13 of the Deccan Agriculturists Relief Act (XVII of 1879) in the following 
words :—s. 13 (g). “The accounts of principal and interest shall be emade 
upto the date of instituting the suit, and the akgregate of the balances (if 
any} appearing due on that date shall be deemed to be the amount due at 
that date, except when the balance appearing due ọn the interest account 
exceeds that appearing due on the pringipal account, in which case double 
the latter balance shall be deemed to be the amount then due.” 

*In Calcutta, it has been held in a long series of decisions that—“ no 
rule limiting the amount of interest to a sum equal to the principal prevailse 
outsidg the Presidency Town ” (2). 

In 1726 the Charter of George I. introduced the English Common Law 
as woll as Statutory law, including the fixed rates of interest, so far as the, 
same was applicable to the circumstances of Indian life (3). In 1781, the 
Statute 21 George III c. 70, s. 17, required the Supreme Court of Fort 
William to determine “ all matters of contract and dealing between party 
and party in the case of Gentus by the laws and usages of Gentus. ” 

There was never any such Tegislative provision in, fprce in the rest of 
the province. The result was that as between ‘Hindus, ‘the Supreme Court, 
and the High Court, after the latter took the place of the former, was ex- 
pressly bound down to the Hindu rule of damdupat. The fule therefore as 
a provision of ndu Law was never applicable to the moffusilin Bengal, 
although a similar rule was enacted by Reg. XV of 1793; but since *the 
latter was repealed by Act XXVIII of 1855.8. 1, the restlt has been that 
while in Calcutta the rule remains unaffected by the Usury Laws (4), in 
the Moffussil of Bengal no similar rule is in force (5). 

The course in the Madras Presidendy was similar, where a similar 

(1) Ramkrishnabbat v, Vithoba 3 Bom. I, C- Reps. (A, C. J.) 25- 

xThe writer is obliged, for this portion, to Mr. Vicaji for his article on pa and gia 
ally to the judgment of Jackson J. in I. L. R. 9 Cal. 871. œ 

(2) Doen Dayal Parmanick v. Ħylash Chupder Pal Chowdhary I. an. 1 Cal. 92 gnd cases 
cited in L L.. R, 14. Cal., at p. 787. re 

(3) Freeman v. Fairlie 1 M. Ind: Appoals 811. * 

(4) Ramlal Mukorjee v. Haran Chundor Dhu 8 Bong: L, R. O, C. 130; I. LRS Cal. 867 


and IL. Ia. R. 9 Cal. 971. ` 
(5) L L.R. 9 Cal. 8265 I. L. R. 1 Cal. 93; I. L. B, 14 Cal, 781, ° 
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rule was enacted by Regulation XXXIV of 1802 (3). This regulation hav- 
ang been repealed by Act II of 1889 (6), a claim, In a guit between Hindus,’ 
for an amount of interest exceeding the principal sum due is maintainable.’ 
The rule has ceased to exist in the, North Western Provinces where s. 2 
of Ac? XXWIII of 1854, is the Jaw applicable to suits on contracts whereby 
interest is recoverable, and it applies to such contracts irrespectivelpmof 
the crged of the contracting partie: (7 ) 

To sum up: 

The rule of Hindu Law that ‘interest exceeding the principal sum Jent 
can ngver be recovered at any one time” is what is known as the Rule of 
Damdupat. This tule ig based on many Sanskrit texts (8), and judicial | 
decisions (9) acknowledging the *authority of these texts. The word 
principal in this rule is confincd' to the original principal alone, and does 
not mean the original principal together with the subsequent advanceg, 
whether (a) to the same person or (b) to different persons and in the same 

or different transactions (10). ° 
Further where payments are made from time to time, principal means 
the balance of the principal due at the time when the accounts were last 
adjusted (11). This does not forbid the capitalization of interest (12); and 
interest includes also the compound interest (13). This rule is, moreover, 
not affected by Acts of Limitation (14), but has been held to have been 
abrogated in respect of mortgages governgd by the Tfansfer of Property 
Act (15). e. 
Secondly, the rule applies to pledges as also to mortgage'transactions (16). 
But its application is limited to certain mortgage transactions and exclud- 
ed in others. Tho rule applies, where the mortgagee receives the rents 
and | profits in satisfaction of part or whole of-the inter€st (17); as also 
(5) 4 Mad. IL. ©, R. 15, 
(6) Annaji Raon, Ragubai 6 Mad. H. O. É. 400, 
4’) Kuar Lachman Sing v, Pirbhu Lal 6 N. W. P. H. C. Rop, 858 ( F. B. )- 
(8) Manu Ch: VIN. 151. Yajnyavalkya I. 39. Brihaspati XI. 13, Gautama XJ. 31. 
Vishnu v, Katyayana. 
z (9) Narayen v. Satwaji 9 Bom. H. Lrep. 88. Dhondu v. Narayen 1 Bom. H. C. R, 47. 
(10) Vijnaneshwara’s' Commentary on Yajn: 11.89; Wyawahra Mayukha Manu Ch. VIII 
© 154, 155., . 
* (11) Dagdush& vo, fanfchondra 1. L. R. 20 Bom. 613. 
(19) Suklal v. Bapu,J. L. B. 24 Bom. 308 ;e compare fhe rule in Roman Law, Supra. 
#(13) Gautama XIL 34 and 35. . 
(14) Sopra p, 156. $ : 
(15) ‘Madhawa Sidhanta v. Venkata Ramanjula I. L. R. 26 Mad. 668 at 671. e 
(16) Yajaiavalkya II. 68,64, Nathubhai v. Mulcband 5 B. A. = R. (1. C. J,) 196 ; Narayen 


v. Batvaji 9 B. I. c R838 
17) Vithal v. Dawdod 6 Bom. H. C. R, 90; Ali Saheb v. Salji I, L. R, 21 Bon, 85. 
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where he is entitled to reeeive the rents and profits without being liable tq» 
account for them as). The rule does not apply where ®there is a current. 
account (19) on both sides; and even when thofe is a liability to account 
and no accounts are kept (20). This rule does not apply to amounts re- 
coygpable ig execution of the decree of a Civil Court (21), or to mortgages 
Soverned by the Transfer of Property Act (22); nor does it affect the exercise 


of discretionery powers granted to Courts under s. 209 of the Oode ofVivil 
Procedure (23). e 


* Thirdly—the rule applies only as between Hindus, where the dektor is 
a Hindu (24), and for his benefit (25). The originnul debtor must be Hindu; 
a Hindu assignee from a Mahommedan®*debtor does not come within the 
tule (26); nor will a Mahommedan assignee protect himself under the 
_ opiginal Hindu debtor (27). This rule is a branch of the Hindu Law of 
Procedure and does not therefore determine the legality or illegality of® 
any contract (23). Lastly—this rule is enforced only in the Courts of the 
Bombay Presidency and the original side of the Calcutta High Court (29) 


and has been approved of and adopted by the Legislature in the Bomba 
Presidency (30). 


e 

RECENT ENGLISH CASES, 
Company—Limitation, Statute of —Dividends unclaimsd—Reduction 
of Capital by Return of Money to Shareholders—Companies Act, 1877 ( 40 
& 41 Vict. c. 26), 8.3. The holder of shares, the certificdte of which is 
under the seal e&the company and refers ( as is usual) to the memoranflum 
and articles of the company, is not barred by the Statute of Limitatfons 
until the expiration of twenty years :-e-(a) In respect of dtvidends declared 








(18) Wasudeo v, Bhagwan P. J. (1873) 82; Daji v. Daji Ibid: P. 74. 2 
` (19) Gopal v. Gangaram I. L, R. 20 Bom, 721 ( F. B. ), 
(20) Sundrabai v. Jayawant I, L. R. 24 Bom, 114 ẹ® ° 


(21) Balkrishna v. Gopal I, J, R 1 Bom. 73, Lalla Behary Dutt v. Thackomoncy Dassea 
LL BR. 23 Cal. 899, 


(22) Madhava Sidhanta v, Venk@taramanjula I, L, R, 26 Mad. 6g2. é i > 
(23) Dhondshet v. Raoji I, L, R. 23 Bom, 87. ° 

(24) Nanchand v. Bapu I. L R. 8 Bom. 181° . 3 

(25) Dawood v, Wullubh I, L, R. 18 Bom. 227, , 3 


(26) Harilal v. Nagar Jairam I. L, R. 21 Bom. 41. 

(27) Al®Baheb v. Salji I. L. R. 21 Bom. 85. 

(28) Per Wilson J, in Ram Connoy v, hur Ial Dutt. I. L. R. 5. Cal. 867., ° 
(29) Nobin Chunder Bannerji v, Romegh Chander Ghosh L L. R, 14 Cal, 788. 
(30) Decean Agriculturists’ Relief Act. 8, 13, 
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gn the shares, from the date of declaration : (b) ite e ect of capital to be 
returned on the shires, from the date of notice of the’ order of, the Court 
confirming the reduction. “Jn re Artisans’ Land and Mortgage Corpora- 
tion (19041 Ch. 795 ). ` : : 
` Shares, Transfer of — Rectification of Register—Refugal to gegis- 
ter—“Psual Common Form’—Address of Transferor—Distinguishing 
Number of Shares. Directors cannot under articles of a company which 
provide that any member m&y transfer his shares, “but every transfer 
must be in writing and in the usual common form,” refuse to registbr a 
transfer because it omitseparticulars which would be foundin a common 
form but are in the circumstances immaterial. In re Letheby & Christo- ° 
pher, Limited (1904, 1 Oh. 815 ). 
Lien anp Arr—-Ancient Lights—Prescription—Substantial Inter- 
eference—Nuisance—Damage—Measure of Light—Angle of 45 Degrees 
Mandatory Injunction—Inquiry as to Damage, Refusal of. To congtitute 
an actionable obstruction of ancient lights it is not enough that the light 
is less than before. There must be a substantial privation of light, enough 
to render the occupation of the house uncomfortable according to the 
ordinary notions of mankind and (in the case of business premises) to 
ptevent the plaintiff from carrying on his business as beneficially as before. 
The nature of the right to light and of an infringement «vas not altered by 
the Prescription Act (2 & 3 Will. 4, o. 7 1).° The decison of the Court of 
Appeal, Home and Colonial Stores, Limited v. Colle [1903] 1 Oh. 302, 
reversed, and the decision, of Joyce J. restored. Colls v. Home and Colonial 
Stores, Limited (1904, A. C. 179). 

* PRINCIPAL AND AGENT—Authority of Agent—Contracrmade by Agent 
ine Name of Primoipal, but in his own Interests—Inability of Principal, 
Where an agent,*in contracting on behalf of his principal, has acted within 
the terms ofa written authority given to him by the principal, but the 
existence of which was not known to the other party to the contract, the 
pNucipal cannot, if the other payty has acted bona fide, repudiate liability 
on the contract on the ground that the agent,,in making it, acted in his 
own imterests, and not in those of his principal. Hambro v. Burnand 
(1904, 2 K. B. 1%). ° 
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6 _——- + e 
° Oontempt of Court. dł 
ORIMINAL OQNTEMPT. ° 


Ce MINAL contemptrconsists in wilful and wrangful condtct tending 
to prayent, impair or disturb the orderly administration of justice. 
It may be committed by disrespectful, threatening, disorderly or disokmgient 
conduct in the presence of the court; or by attempting to corrupt or 
intimidate the court, its officers, jurors, or witnesses ; or to intimidate a 
party litigant; or by the use of fraud or deceit attempting to deley or 
render ineffectual the process, proceedings or judgthents of the court. The 
*fine or imprisonment imposed by the tourt is regarded as a punishmont 
inflicted upon one who violates the law by committing an offence against 
the dignity, authority or integrity of the court; hence, contempts of this 


class are termed criminal contempts. The power to punish persons guilty s 


of criminal contempt, is an essential, inherent, self-sustaining function of 
every court. It does not depend upon any legislative grant ; but is implied 
in every charter, common law or statutory, written or unwritten, by which 
a court is organized with jurisdiction to hear and determine issues, and to 
enter and execute judgments. The organization of the court, implies a 
power to maintain order and sustain authority at its sessions ; 8 execute 
its process ; and to *prevent all unlawful interference with those, who as 
officers, jurors, or witnesses take part in the proceedings "had before it ; or 
those who either voluntarily or involuntarily become parties litigant. 4 
Blackstone’s Commentaries, 283-288 ; Carter v. Com., 96 Va.,.791 ; 32S. E. 
Rep. 780 ; 45 L. R. A. 310. ; 
~ CIVIL CONTEMPT. z 
ivil contempt consists in a violation of a writ, order or docree to the 
injury of a party litigant. Prosecutions for this class Of contempt are , 
remedial, and can not be sustained upon the theory that the violation «vas 
an indignity or insult to the court. If it does not appcar that the violation 
resulted in an injury to the complainingparty, the respondent must Be 
discharged. So purely is this a remedial proceeding, that the complainant 
may appeal from the order of,discharge. People v. Diedrich, 141 Ill.°665 ; 
30 N. E. Rep. 1030; but compare with State v. Knight, 54 Ñ. W. Rep. 412, 
DIRECT CONTEMPT. ° ` 
Direct contempt consists in contemptuous conduct in the presence of 
the coftrt. , The court having personal knowledge of the facts, on Its own 
_ motion proceeds to adjudge the offender guilty, and to fix the pefialty. 
CONSTRUCTIVE OR INDIRECT CONTEMPT, 
Constructive contempt is that which is done either entirely ore 
J 19 
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partially out of the presence of the court. In case# of this class the court 
"tan not proceed to determine the matter unless informed of the contem- 
» ptuous conduct by Å complaint in tho form of an affidavit. ° ae 

e `, PRACTICE AS TO CONSTRSCTIVE CRIMINAL CONTEMPT. 

The basis of a prdsecution for constructive criminal contémpt, is an 
accusation under oath, and in writing, which must clearly, posftively “and 
fully dRform the court of sufficient facts to constitute the offence. If the 
complaint is insufficient in ene essential element the proceeding can not 
be sustained. Batchelder v. Moore, 42 Cal. 412; McConnell v. State, 46nd. 
298; State v. Sweotland, 54 N. W. Rep. 415; State v. Root, 5 N. D. 487, 67 
N. W. Rep. 495; Cooley v. State, 46 Neb. 603; 65 N. W. Rep. 799; Herdman e 
v. State, 54 Neb. 626; 74 N. W. Rep: 1097; 11 American Criminal Reports. 

If a sufficient complaint under oath has been made, the accused is 

ecalled upon to answer it under oath. (In some cases to answer 
interrogatories filed.) If he fails to answer or does so imperfectly, the 
uncontroverted statements of fact in the complaint are accepted ag true; 
and if sufficient appears in them to justify a conviction judgment is entered 
‘against him; but if his answers are such that an issue of fact as to his 
guilt is presented, he is deemed to have purged himself of the contempt 
charged and should be discharged; for the prosecution being a criminal 
charge, the issue can not be tried without a jury, and no jury is allowed 
in proceedings of this class; but if his answer is false he becomes liable to 
a prosecution for pefjury; 4 Blackstone’s Commentaries, 283-288; Welsh v. 
e People. 30 Ill. App. 399; U. S. v. Dodge, 2 Gallison, 313; In re Pitmanan, 
1 Curtiss, 186 ;State v. E&rl, 41 Ind. 464; Buck v. State, 47 Ind. 528; In re 
Moare, 63 N. C. 397; In re Walker, 82 N. 0. 95; Ex parte Biggs, G4 N. C. 
20% In re May, 1 Fed. Rep. 727 ; Rex. v. Simms, 12 Modern, 511; Saunders 
v. Melhuish, 6 Modern, 73; Thomas’ Lessee v. Cummings, 1 Yates, 40; Jack. 
gon v. Smith, 5 Johns. 115; People v. * Few, 2 Johns. 290; Matter of Strong, 
5 Régers’ City Hall Recorder, 8; Matter of Spooner, 5 Rogers’ City Hall Re- 
corder, 109; Livingston v. Lucas, P Ala. 147; Orook v. People, 16 Ill. 434. 

PRACTICE AS TO CIVIL CONTEMPT. 

Prosecutions for civil contempt are instituted by the filing of one or 
more affidavits setting forth the matters complained of, which affidavits 
must be ss clear afd specific as are required4¢n prosecutions for crimina] 
corftempt. These affidavits may be met by counter affidavits; but the state- 
mént offapts in the counter affidavits are not conclusive; for the. pxoceed- 
ing being remedial in its nature the court passes upon the weight and 
sufficiency of the ‘evidence; and may permit additional affidavits to be filed ` 
.on either side; if not oral proofs. .Crook v.People, 16 Ill. 434, 
ee 
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‘ CONTEMPT OW COURT BY VIOLATING AN INJUNCTION. ° 
our , To constitute coptempt of court by the violation of an injunction, nop 
ónly must the act be detrimental to the complainant’ s wyghts, but must be 
in regard to a writ properly issued and served. . 
Unlike an executive warrant which may affect the entire» public, an 
impenction ss a judicial writ, which can only issue in response to the prayer 
of a bill of complaint ; and is effective only against parties to the bil. He 
who is not commanded, can not be guilty of disobedience. (Iveson v. Harris, 
7 Vesey, 257; Fellows v. Fellows, 4 Johnson Oh. R. 25; Watson v. Fuller, 9 
Howard Pr. R. 425; Boyd v. State, 19 Neb. 128; 26 N. W. R. 925 ; Lord 
Wellesley v. Earl of Morington, 11 Beav. 180; Jenison’s Eq. Pr. 308). But r 
one not a party to the suit may be guilty of criminal contempt, by officious e 
intermeddling. Lord Wellesley v. Earl of Morington. 11 Beav. 181. ` 
e An injunction is not an original writ ; but it is one auxiliary to a sum- 
mons in chancery; therefore to be valid it should be supported bya sum- 
mons «ommanding the defendants to appeal and answer the bill of complaint. 
Edon on Injunctions. 322; 1 Barb. Ch. Pr. 632 ; Jennison’s Eq. Pr. 310; Att.. 
Gen. v. Nichols, 16 Vesey, 338; Fuller v. Fuller, 4 Johnson Ch. R. 25; 


` Seebor y. Hees, 5 Paige, 85. 


_ By the chancery rules of England, which are in force in this state, un- 
less modified or repealed by statute, it was required that summong in chan- 
cery should be servetl by showing the seal on the original writ, and deliver- 
ing to the party served a true copy. (Hinde’s Modern Practice, 83; Eden 
on Injuctions, 50.) The same was truc as to the service of a writ of injunc- 
tion. Hinde says: (Mod. Pr, 575.) Injunction ig served by showing ori- 
giual under seal, and dolivering a true copy thereof to party personally,” 
Daniell in sectiof 1674 of Ch. Pr. says: “Unless substituted service has been 
authorized, the service of the injunction or restraining order must be rer- 
sonal; and is effected, by leaving with fhe person served atrue copy of the 
writ or order; and at, the same time, showing him the original writ asduly 
issued or the restraining order as duly passed and entered.” See also Eden 
on Inj. 66. ` ° 

In Whipple v. Hutchingon, 4 Blatchford, 190, it was held that the 
service of a writ of injunction made by simply deliveying aecopy would not 
sustain contempt proceedings for the violation of the in}j@nction. 

By the statutes of Illinois, it is declared, that the strvice of a summons 
may be made by delivering a copy; but nothing is said regarding the 
service ofa writ of injunction. The reason is manifest ; for a “defendant 
has ten days in which to appeaf in answer toa summons , But.a writ of 
injunction must be. obeyed immediately ; therefore the seal must be, 

o. e 
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exlMbited as proof that the writ is authentic. Foreexample, a constable is 
‘about to sell personal property by yirtue of an executign, and is approached 
by a stranger, whqhands ¢ to him what purports to be a copy, ef a writ of 
injunction, commanding him not to proceed with the sale. The document 
handed to æ constable may be spurious, in which tase, the constable would 
be-tiable if he did not proceed with the sale ; therefore, it becomes necesS#Py 
that the original writ be shown. 

Mr. High in his work og Injunctions (Sec. 1444) contends that simply 
notice, without service of writ, is sufficient ; but the only'authority given 
is Megd v. Norris, 21 Wis. 310, whero that doctrine is announced; but in 
that case, the return of the officer showed that the original process was 
exhibited ; further-more, the writ of injunction is expressly abolished by 
statute in Wisconsin, and a statutory proceeding substituted, in which a 
notice is provided for. . 

e Itis undoubtedly truo, that if one is in court while the matter as to 
issuing the writ is under consideration, and leaves before it is ordered, 
technical service is not necossary.—O. L. News. 


Malice. 

HAT troublesome torin “ malice” has caused confusion to most legal 
students at some time or other; and when a statute makes it an 
essential ingredient in an offence that an act shall be done “ maliciously,’ 
the exact import af this may cause trouble éven to those whose student days 
are long past.* Asa reading on the statutory meaning of “malice,” the 
case of M’Dowell v. Corporation of Dublin ( [1903], 2 Ir. R. 541), although 
primarily an ifterpretation of a purely Irish statute, is of some general 
interest. The grand jury act (Ir.) 1836, as altered andeextended by the 
loawl government (Ir.) act 1898, Sect. 5 (1), gives a right of compensation to 
the owner of property which has been maliciously injured, provided that 
such malicious injury isa crime under the malicious damage act, 1861. 
What is the meaning of “ maliciously” hore? In the present case, a thief, 
fo, the purpose of committing g larceny, broke a jeweller’s plate glass 
window and stole some goods ; was the breaking, of the window a malicious 
injurysfor which the jeweller could recover compensation from the Corpora- 
tion or Oounty Goupoi? of the City? There are two possible legal meaning 


of “ m&lice” :—(a) ay act is said to be tone maliciously if it is intentional, 


and illegal, even though the actor had no spite or ill-will toward the person 
hurt by the act. Malice in this sense is the conscious violation of the Bw, to 

the prejudice of another (per Lord Campball,) in Ferguson v. Kinnoull, 9 Cl. 
and F. 321). Or (B) there are some exceptiogal cases if which tho legal is also 
nearly the popular meaning of malice, and a malicious act is an act done 
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out of spite against another. Ifthe latter sense were that necessary to 
make an injury “malicious” within the meaning of the sections no 
under conéMeration, the jeweller could not recover conllpensation: for the ° 
would-be thief did not break the glass out of any spito toward ‘its gwner, ° 
but with the dominant mStive of committing the theft. In support of the 
afftiment that this latter sense was the true construction of the present 
section, there were.oited the decisions under a somewhat analogous Eygglish 
statute giving a right to compensation sgainstethe Hundred—the so-called 
Blaek act of 9 Geo. I. C. 22. That act dealt with the maliciously killing 
cattle or destroying ornamental trees, and while giving the injured purty a 

e tight to compensation from the Hundred, it imposed upon the criminal the 
penalty of death’ And several decisions’ under the Black act—which may 
be taken to correspond to the early Irish Whiteboy acts—lay down 
pesitively that the statute only applies where the act was done with actual 
malice, in the sense of spite, against the owner of the property: e. ga 
Curtis v. The Hundred of Godley,3 B. & C. 248. In the present 
case however, the Court of Appeal had no difficulty in holding that this 
strict and indeed artificial construction of the Black act was due to its be- 
ing a criminal statute imposing the capital penalty, and was in favorem 
vite. They were equally clear that, taking the act of breaking the glass by 
itself, it was a misdemeanor under the malicious damage act, 1861, which 
could have been tried and punished separately even though accompanied 
by a felony. There was, in short, no reason why “ malfciously ” should not, 
in these sections of the grand jury act and the local government act, receive , 
what is now its ordinary legal meaning-——“ a wrongful actdlone intention- 
ally without lawful excuse.” Any other meaning of malice, it is submitted, 
is at the present day oxceptional. 

It is perhaps just worth notice that this case has to be distinguished 
from Reg. v. Pembleton ( L. R., 2 C. ÈR. 119). The distinction seems to lie 
in the fact that in the last mentioned case tho j jury had found that the tual 
damage done (also the breaking a window was not intended; while in the 
present case the breaking of a window) waè clearly an intentional act, ale 
though intended only as a ‘step ina process, and although the dominant | 
motive was to do another kihd of harm.— Law Magazine Review. ° 
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The Law of Bankruptcy. By Henry Wace, of the Inner Temple, ` 
Barrister-at-Law. Lonpon : Sweet and Maxwell, Ltd., 3.Chancery Lane, 
W. C. 1904. Roy. 8vo. Page? xcix and 729. Price 278. 6d. net. 
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* A COMPLETE text-book on the Law and Practicceof Bankruptcy : such, in 
frief, is the impression which a perusal of this book praduces on one’s mind. 
The foregoing editipns of this book were prepared by His Henor Judge 
© Yate Lee and Mr. Wace: but as the number of reported cases since then 
would’ rendet a new ed¥ion on the same lines intonveniently bulky, they 
decided that the present editor should attempt to provide a esubstitew 
te-writimg throughout what appeared to him worth preserving of the former 
materials in reference to the law and practice in bankruptcy proper. This 
treatise is the result of that decision. It contains the Bankruptcy Acts 1883 
and 1890, the Bankruptcy Appeals (County Courts) Act, 1884, the Preferen- 
* tial Payments in Bankruptcy Act, 1888; and the Bankruptcy Rules 1886 è 

*. and 1890 with forms. It also emboflies tho Bankruptcy (Administration 
Order) Rules 1902; order as to fees and percentages; and orders as to 
Bankruptcy business in High Court. In this work, every section of the 
Bankruptcy Act has received full annotation. The annotation consists of 
history of the section, previous legislation on the subject, the modifications 
in tho early law effected by the section, and a careful synopsis of decided 
cases in well marked groups. Wo have perused the work with great intcrest ; 
and we are of opinion that this work cannot fail to be of great use to prac- 
titioners in England: and that it will be equally useful to the profession in 
India, Indhe Presidency towns in India, the legislation in force is an Act 
of Parliament, which owing to its English parentage inherits much that 
exists inthe law,précedure and decided cases prevailing in England: while in 
. the Civil Procedure Bill, the provisions relating to insolvency are intended 
to bring the mufyssal law more than ever into accord with the English law- 


« Mosley and Whiteley’s Law Dictionary. Second Edition, By LEONARD 
r wl. West, LL.D., and F. G. Neave, LL.D., both of the University of 
London. Solicitors. Lonpon: Butterworth and Oo, 12 Bell Yard, 
Temple Bar, W. C. 1904. Demi 8vo. Pages 346. Price 10s. 6d. net. 
Tr is a widely acknowledged fact that brevity is the soul of lexicography. 
° The learned editors of this dictionary have borne the weight of this maxim 
in their mind and have E i carried it out in this excellont volume. 
The definition under each term is framed as concisely as possible, and is 
~ quite commensuwate with its import: for a fuller information the reader is re- * 
ferred wherever possible to enactments er standérd works upon the subject. As \ 
a hifndy dictionary of Jaw terms and phrases this book stands without a rival. * 


The Teathtng of Sir Henry Maime. By Dr. Pau Vinocranorg, M. A. 
Hon. D.O. L., Corpus Professor of Jurisprudence in the University of- 
Oxford. Tonnon : Henry Frowde, Oxfprd University Press Warehouse. 

=, Amon Corner, E. C. 1904. Demi 8vo, Pagos ‘19. Price Is. net. 
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Tuis is a reprint Of, the inaugural lecture delivered by the present 
Corpus Professor of Jurisprudence i in the University of Qxford. It is in thé 
fitness of fRings that Dr. Vinogradoff has selected as hid theme the teaching e 
of Sir Henry Maine, who was the first occupant of the chair ‘of Qorpus ° 
professorship, whom he régards as one of his most influential teachers, and 
With whon®he had the privilege of personal intercourse. Sir Henry Maine 
is known in India mostly on account of his having held the office’ ef the 
legal member ot the Viceregal Council in the early seventies : and itis not 
widely known here that he is regarded as a force in European thought, a 
potentate ina realm where parochial patronage and mere aptitile for 
è vulgarization are not recognized as titles to eminence. It is nò wonder, 
therefore, that Dr. Vinogradoff speaks of him as a scholar, who before all 
strove to be a thinker; a lawyer, who was more interestedin the origins of 
legal rules than in the rules themselves;a man of the world, who brought al}. 
the resources of his shrewd common sense tothe investigation of antiquarian 
probl&ms; a sociologist, whonever dealt in names nor played with words: and 
above all, a leader of thought, who personified in his life and work some com- 
bination of the aims and ideas of his time. It is with this conception of the 
personality of Maine that the learned Doctor has proceeded to analyse the 
elements of thought which underlie Maine’s teaching, and has made out as 
best as he could the mutual interdependence and the solatio infportance of 
Maine’s ideas. We are remindedeof Maine’s diatribe against Rousseau, his ex- 
pected sally against Thackeray, his movement in juriŝpřudence against the 
analytical jurisprudence of Bentham and Austin, and his reverence for the e 
German School of historical jurisprudence which? had formed itself around 
Savigny and Eichhorn. A close study of the works of Sir Henry Maing has . 
led the learned professor to formulate the following substaagial > 
propositions in his teaching (1) The study of law js not merely a 
preparation for professional duties and an introduction to the art of hand- 
ling professional problems. It may also be treated as a scientific subject : 
(2) Two methods of scientific investigation may be applied to the study of 
law: the method of deductive analysis om the basis of abstractions from 
/ the present state of legal’ ideas and rules, and the method of inductive 
i generalization on the basis òf historical and ethnoggaphicgl observatiogs : 
(3) In the domain of inductive jurisprudence, law appears as ong of the 
* expressions of history, and history is taken in the wide sense of all 
knowledge as to the social evolutions of mankınd: and (4) Insgmuch as 
eyery sciénce ought to be directed to the discovery of laws, that is general 
principles govorning particular cases, the historical method of Jurisprudence 
is necessarily a. comparative Sne, The final echo of this address is gs 
+o > 
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rand asthe breadth of mind of the subject-mattér and the lecturer: it 
Ais us that in studying the subject nowadays we must be more careful in 
e the analysis of singl cases, more critical in our historical inve$tigations, 
° “+ less prompt | to generalize and less sanguine of getting quickly to ultimate 
results in the shape of daws of development. s 


The Lawyer's Companion: Parts I.B.—III. By T. V. SANJIVA Row, 


Ferst Grade Pleader. TRIOHINOPOLY: St. Joseph’s College Piess. 

In January last, we desctibed the general outlines of this publication 
but refrained from speaking as to its merits as we had then only its first 
part ix’ our hands. Since that time three more parts have been issued, which 
contain the Indian Majority Act, the Suits Valuation Act, the Guardians 
and Wards Act, the Small Causes Acts (Presidency and Provincial), the 
Succession Certificate Act, the General Clauses Act and the Indian Registra- 
tion Act. The most noteworthy feature of the third part is that it contains 
“an alphabetical subject-index at the end of each Act, such index relating 
to matter contained in the Acts and the notes, so far as possible. The parts 
before as embody extended references to the private series of reports in all 
parts of India. This periodical publication supplies a distinct, want in our 
legal literature and it is a pleasure to find that the learned commentator 
has spared no effort to make the series as uscful as possible. 


The Law of Adoption. By V. SURYANARAYANA Pantusu; Ist Grade District 
Munsiff. Mapmeg: G. A. Natesan and Go. Esplanade. 1903. Demi 8 vo. 
Pages 20 and 340. Price Rs. 3. 

j Tar law of Adoption forms an important branch of Hindu Law: since 
the fundamental idea of a gaq is closely associated with a variety of functions 
social as well as religious in the mind ofa Hindu. The somts considered to 
doler his father from the hell named put : he is indispensably necessary to 
perform obsequies’or religious funeral vites and to discharge ancestral debts 
spiritual as well as temporal. No wonder then, that the early expounders 
of Hindu Law recognized twelve kinds of sons. Of these, only three are in 
vogue, the aurasa (natural borny the dattaka (adopted) and the kritrima 
(bought); the last kind being recognized in Mitkila (North Berar) alone. 
The dattska or the adopted son is here treated of jn all his varied legal rela- 
tion’. The law af leid fown in the shastras and as evolved by the judi- 
cial deci$ions is stated in brief: ani the latest decisions of judicial 
tribunals are carefully noticed. Gne regrettable omission in the book i is 
.- that the lEatned author has failed to draw cases at all from thee private 
series of reports, which exist in every Presidency town in India. 
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° WAGERING CONTRACTS. 


KRISHNALAL MOHANLAL Juavent, M. A. LL. B., 
Vaxiz, Hien Cover. 

s“ HERE there is a contract for goods to be delivered on a given 
. day, at a given price, that is not what is properly calleda time 
bargain. What is generally understood as such, is where there is a ficft- 
tious sale of goods at a particular price, and an agreement to pay or receive, 
the difference between that price, and the price at which the goods shall be, 
on a particular day.” Per Lord Campbell (1). 

Wagering contracts, understood as above, are known under various 
names, time bargains, gaming,* stock jobbing, and satta transactions, 
Waida Vyapar or Ank Satta. The common -feature of all theseeagreements 
is that the transaction betwee» the parties “ wholly depends on the risk in 
contemplation,” and neither party looks to anything But the payment of 
money on the determination of an uncertainty, which means that if one, 
of the parties “ has the event in his own hands,’* then tha transaction does 
not become a wagering one (2). Public morality, public decency and public 
peace require that such transactions should not be indulged in, and ig was 
for this reason that we find both the Legislature here ag well as in Png- 
land, and Oourts of justice struggling to prevent people from falling vic- 
tims to the temptation of trying to earn money without honestly w8rking 
for it. The common law of England, unaffected by laws of Parliament 
recognised such bargains, and not till a sPecial Act was passed therefore, so 
far back as the reign of Gébrge II (Statute 7 Geo. IIL., c. 8), for a special. 
form of this many-featuretl kind of gambling, was,their invalidity clegrly 
recognised. But in spite ofthat actions on those kintls of wagerg which 
were not covered by the Statute were held maintainable, till the Gambling 

*eThore is no distinction between the expression “ gaming and wagering ’? ands expression , 
“by way of Wager”. Kong Yee v. Lowjes, I, L, R. 29 Cal, 461 (467) P. C., and Alamai v. Positive 
Government Security Life Assurance Co, T. L. R., 23 Bom. 191. ea 


(1) Vide [ 1848 ] Ramloll v, Soojun Mull, 4 M. I. A. 389 (346) 
(2) See [ 1885 ] Dayabhai v. Lakhmichand, I, L. R. 9 Bom. 358, : . 
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Act, 8 & 9 Vict. c. ‘09 was passed. As to how the gxistencd of the rule, 
that the common law of England sanctioned actions* maintained on wagers, 
affected the conscielce of English Oourts, it is instructive to,note the 
‘feelings of Lord Campbell on the point. He said, “I look with concern and 
almost with shame, on the subterfuges, and contrivances and evasions, to 
which Judges in England long resorted, in struggles against this mile, andak» 
rejoice t that it is at last constitutionally abrogated by the Legislature, an 
event which probably would, have happened much sooner without the 
abortive attempts to accomplish the object by judicial decision, ’ 

Tha Statutes which established the Supreme Courts at the Presidency 
Towns reserved to Mahommedans and Hindus the right to have matters of 
contract decided according to their own laws and usages; and accordingly 
we find in old cases that the services of Kazis and Pandits were requisitioned 
to enlighten the Judges on questions connected with them. But the Charter, 
Att (24 & 25 Vist. c. 104) which abolished all the old Courts and 
established the present High Courts, enabled the Legislature in a way to 
alter the law of contract with reference to these two communities, so as to 
make its provisions applicable to them, and hence we have now one uniform 
law being administered by Courts in India. But none the less it would be 
as well to see what the laws of both these communities were on tho present 
question, tile the position was finally altered by section ka of the Indian 


Contract Act ( IX of 1872 ). 
Mahommed has%trictly prohibited “gaming ” de Ory al games of chances 


Sbecause the sin thereof is greater than the profit,” and because he considers 


them “an abomipation of Satan’s work.” He says “Avoid them then, that 
haply ye may prosper. Satan only desires to place enmity and hatred 
between you (the Believers ], by wine and maisar ( gaming }@hd to turn you 
from the remembrance of God and from prayer ” (3). 

Hindu usages and custom have from the earliest times recognised 
gaminf and enforced penalties in connexion with those who either lost or 
broke their word. The instances of the Pandavas and of King Nala, who 
had to give up their thrones becaude of their losses in gaming would seem 
to lend sanction to the usage from the highest quarters, and it ‘should not 
therpforé look syrprisipg if Hindu’ legislators embodied it in their codes, 
Yajnyavglkya, Manu*and the Mayukha all recogpise wagers, the conditions 
being that they should*be made publicly, in a recognised gambling house, 
and the kipg’s share should have béen paid. If that 1s done, then the State 


` gives its assistance for the recovery of gaming debis. This being she state 


(8) Seo the Koraf, Buras IL 217; V, 92-93; Palmer's Translatipn, pp, 32 and 110; Sale’s 


Koran, pp. 23 and 84, These precepts refer to domestte games, but they aro wide enough to ~~ 


commercial gaming as well, 


August 1904] ; JOURNAL, ee 155 ° 
of the law on the poinfyit i is dificult to understand on what ree the 
Pandits yho gave their opinion about the illegality of wagering transactions 
according to Hindu law, relied. The case of Moteelal v Jumnadase 
decided in 1822 (4) goes upon “an earlier decision vhich « -barely 

aentions_ the fact of the Shastri holding such? contracts to be „void 
and illegal (5). In the earliest case on the subject that went up 
to the Privy Council, although the Judges put a distinct question® to the 
Counsel of the parties whether there was any law on the point specially 
governing them, the above cases were not brought to their notice, and the 
case was decided according to principles cf Euglish law (6). Hence the 

è soundness or otherwise of the authoriéy was left untouched, till in 1849 . 
Sir Erskine Perry, after independently reviewing all authorities came to the 
conclusion that such agreements were not illegal (7). This decision was 
upheld by the Privy Council (8) before whom the above cases wen 
. specifically quoted, and who said that they were not satisfied that the Hindu 
law rendered such contracts void. It is curious to note that in the very 
next case that followed to England, although the point at issue was the very 

same, no oneeappears to have adverted to the aspect thereof as presented by 
the Hindu Law and the above old authorities (9). A specific expression of ° 
opinion on the two cases reported in 2 Bortadaile indeed did ng come till 
1859 when Sir Mathew Sausse in the unreported case of Joravermal v. 
Beramji treated them no longer as law ; he repeated th@wame thing in 1861 
in Aban Sha Saheb Ali v. Kassirav Baba Saheb Holkar and others. Lastly in 
the case of Parakh Goverdhanbhai v. Ransordas,(10) Sir Michael Westropp * 
in so many words overruled what authority Moteelal v. Jamnadas possessed. 

In the first"® the Privy Council cases alluded to above their Lordships ° e 
had thrown out a broad hint to the Legislature at Calcutta to undermke 
legislation on the same lines as the¢Hnglish Wagering Statute (8 and 9 
Vict. c. 109) which was held inapplicable to India and the Legislature did % è, 

“snot allow grass to grow beneath their feet, but at once on the 10th of 
/October 1848 passed an Act for avoiding Wagers (XXI of 1848). It was 
copied almost from its English prototype, and enacted that all agreements 


(4) 2 Borradaile’s Reports 601 [ 676. Ed. of 1862]. * 
(5) Jetha Bhaeo v. Huthesing, ingthe same Volume p. 415 (455, Ra. of 1862) is also silon? on r 
e the point and so is the caso in Bellasis Reports p. 72; because there it was taken for grénted that 


such transactions were illegal and void under Tindu Law. 


(0B [ 1848 ] Ramloll v. Soojunmull, 4 M. L A., 389 (349). as 
(7) [ 1849 ] Ramlal v, Dulabdas, Perry’s O, Cu 224, 
(8) [ 1850 ] Doolubdas v, Ramloll, 6 ME L A., 109 ( 127). E 
(9) [ 1856 ] Raghoonauth v. Manikchagd, 6 M. I, A. 261. 
(10) [ 1876 ] 12 Bom, H. C. Rọ, A. C. J., 51 = 
x . e 
= * : 


» thing alleged to be 
° the event fany game or on which any wager was made. Quitea number of 
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by “a of gambling or wagering were to be consig&red aal and void ; that 
no suit was to be Ap for recovering any sum ofemoney or valuable 
on oneny wager or entrusted to any persdh to abide 


cases cropped up after this'Act was passed and the Courts were constrained 
to hold that it was not retrospective in its effect, and go didnot toe 
contrasts ‘entered into before the date of its passing (1 1); ; and that the 
Act rendered such contracts 8nly null and void, but not unlawful (12). 

The mischief was stopped no doubt (13) but only partially by the Act, 
since T? left the agent of a wagerer at liberty to maintain an action against 
the latter for moneys paid by the aggnt to the other wagerer, in respect of » 
the loss of the wager; it also allowed him to recover fees and brokerage 
‘due to him as such agent for services in connection with a wagering trans- 
action (14). The Act being thus found defective further legislation was 
undertaken in the Bombay Presidency at least, “ to close” as Westropp O. J., 
said, “the doors of the Courts of justice to suits upon contracts colMteral 
to wagering transactions.” This was Bombay Act III of 1865, passed for 
amending Act XXI of 1848 (for avoiding wagers). It made, all contracts 
made to assist the entering into agreements by way of gaming or wager- 
ing and contracts by way of security for the performance of such contracts 
null and void; it also enacted that no suit should ebe allowed in any 
Court on such contacts for recovery of any Bum of money in respect thereof. 
It also prohibited suits being entertained for recovery of any fee or broker- 
age or commission in respect of agreements by way of wagering or gaming. 
Last in the ordér of date came the Contract Act (IX of 1872) which while 
repealing Act XXI of 1848, substituted in its place by gestion 30 thereof 
the*rule of law which at present governs these transactions. The result 
being that in whele of British India excepting the Bombay Presidency where 
the special Act is still in force, (15) an agent under such circumstances 
would still be entitled to recover his fees &c., and be indemnified against 
logs incurred on behalf of his principal (16). Where in a case between the 
maker of a promissory note and the payee theregf, the consideration was debt 


due on a Vaida (wagering) contract not binding in the hands of the original 

* (11) [1850] DoSlabgas %, Bamloll, 6 M. I. A 109; [1856] Raghoonauth v, Manickchand. 
6M. L 8, 261, 

°(12) [1875] Parakh v. Ransordas, 12 Bom, a. CR, A.C. J, 61. ° 

(18) [1862] Nobin Chunder v. Prosonno Coomar, 1 „Inad. Jurist, O, S. p. 126. r 

(14) [1868] Tribhuwandas v. ‘Motilal, HB. H.C, R, 34 following [1869] Joravermal v. 
Beramji, unreported. 

(15) [1885] Dayabhai v. Lakhmichand, L L, Ro 3 9 Bom. 385, ° 

(16) [1875] Parakh v. Ransordas, 12 Bom. H. or Ra Ar C. Ju 51, 
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payee (16a) although it Ygs passed before Act III of 1865 came into force, 
it was regarded as made without consideration‘ the eae itself being 
null and v&d under Act XXI of 1848 (17). In arecent¥case, the principle 
has been reaffirmed by Tyabji J., that as between the original parties toa 
promissory note which hæs for its consideration a debt due on a wagering 
@Etract it%s void, and therefore not binding in the hands of the origifal 
payee (18). The rest of the Indian High Courts, as said above follow a 
different principle ; for instance, where a person lost a bet on a horse race, 
andsrequested another to pay the amount thereof, agreeing to repay him, 
and the latter paid such amount, it was held that money so paid was re- 
coverable from the person for whom it was paid, the consideration therefore 
not being unlawful within the meaning of section 23 of the Contract Act, 
and under section 30, the agreement not being one by way of a wager (19), 
Under somewhat similar circumstances, where in a public gambling house 
plaintiff had lent Rupees twenty five to defendant, and had afterwards sued 
him tò recover it, the High Court of Madras decided that the money was 
recoverable, gambling not being prohibited by any law in the Mufassal (20). 
The difference of treatment that such agreements receive in-the Bombay 
Presidency and the rest of British India was sharply marked by the 
Allahabad High Court, who, in a suit brought by an agent to recover from 
his principal a balgnce due to him on account of commission *and losses 
incurred by him in the businesa of his agency, which was the purchase and 
sale of grain, the defence being that the transactions Were not genuine but 
merely gambling in differences, held that it does not follow because a 


_Wagering contract is void that contracts callaterdl to it caunot be enforced, 


as was the case in the Bombay Presidency in consequence of Act III of, 1865 
or in England, because of the Gaming Act of 1892 (55 Vict, c. 9) -(21). 
In the very house where gambling wgs actually going on, and of which the 
plaintiff was a witness, he lent about Rs. 4,000 to the defendant to enable 
him to pay his gambling losses. Even here the Allahabad Court heT@ that 
the plaintiff was entitled to recover the amount, the consideration not. be- 
ing tainted with any immorality (22). 
The three Privy Council cages quoted above, and reported in the 4th, 

ee er as ns a ee ee ae AEA 

(16a) Recent American cases take the same view also, Se, (18889 Embery v. Jervison, 
131 U. B., $45, 346 ; (1898) McMnlfon v, Hoffman, 174 U. S. 607. ° 

(17) [1871] Trikam « Lala, 8 Bom. H. C. R., 131 A.C, J, 

(J8) [1898] Perosha v. Manekji, I. I, R., 22 Bom, 899. 

(19) 1883] Pringle v. Jafar Khan, I. L. R., 5 All, 443. a 

(20) [1884] Subbaraya v. Devendrael, L. R, 7 Mad, 301, 

(21) [1901] Shibhomal v, Lachnandas, I. L. R., 88 AIL 165, K 

(22) [1900] Beni Madho v. Kaunsal, I. L. R., 22 All, 452. 
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oth and 6th Volumes of Moore’s Indian Appeals had atready on the 
‘Strength of English authorities Jaid down what barg&ins could be called 
wagering bargains.* The quotation at the head of this article gives an out- 
line QË the’same, and ever since ther it has been consistently followed in 
India, though of late c@rtain other English cases “have also been availed of 
by our Courts. A written contract for the purchase and sale of fovernment 
papel Was held to be not an agreement by way ofa wager in an earlier 
Calcutta case (23) becduse tĦe deciding Judges were of opinion that it was 
not open to the Court to go into parol evidence which would vary or mdtlify 
ite terms. The tendency of the Courts has since then gone far in advance 
of the principle, and it is now settled law that in spite of any number of e 
written agreements, it is open to them now to probe into the surrounding 
circumstances to find out the real intentions of the parties. The effect of this 
gase was not considered in a later Bombay case (24) where the Judge did go 
into evidence and found that the contract was merely a wagering one, though 
as it does not appear from the report whether the contract was in’ writ- 
ing or not and therefore whether, it was necessary to consider it or not. But 
in the case that followed it (25) it was specifically considered and distin- 
guished, where following a previous Bombay ruling (26)and section 92, Pro- 
viso I of the Evidence Act Sargent O. J., held that oral evidence was admis- 
sible to °*prove that a contract for the pwrchase and sale 
of goods aang on a certain day was in reality a gaming- 
transaction, the ground that neither party intended there 
should be an ba buyer and seller, but only that the diference 
between the price when’ the bargain was made and the time fixed for 
delivery should be paid by one or other of the partieg,” Although in 
thge well known case of Tod v. Lakhmidas (27) Mr. Justice Farran in the 
circumstances disclosed therein camg to the conclusion that the defehdant’s 
intention was only to speculate and not to gamble or wager—because not 
knowing the persons with whom contracts were entered into by his brokers, 
he must have contemplated the possibility of being called upon to give or 
take delivery of the cotton and deeds, the subject matter of the contract— ' 
he unkesitatingly adopted the authority of the English case of Thacker v. 
Hardy (28) that wagering contracts were not wagering contracts and 
consequently “null and void” unless it was*shewn that the intention of. 

(28) [1888] Juggernauth v. Ram Dyal, $. L. R. 9 Cal. 791, 

(24) [#083] Dayabhai v. Lakhmichand, I. L. E., 9 Bom. 358. 8 

(28) [1888] Anupchand v. Champsi, I. L. R., 12 Bom, 585- 

(26) ae Maganbhai v, Manchhabhai. shan C. By O. Crd, 79. 
_ (87) [1892] LL. Ry 16 Bom. 441, 
= 0(28) 4Q.B, Du 685, 
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both the contvacting paftjes at the time of entering into the contract was, 
under no circumstawces to call for or give delivery from or to each other. 
The Madras“High Court has also been of the same opinia, as is seen from 
a very interesting case which adopts the view of Mr. Justice Faryan (29), It 
was a suit for recovery of fhe amount of difference in price of Government 
peper. It Was held to bea wagering contract’and therefore void. It was 
there laid down that the burden of proof in such cases is always on thé party 
alleging the contracts to be wagering ones, and further having dissented 
fromethe Calcutta case in the 9th Volume of the I. L. R., Series p. 791, their 
Lordships distinctly held that oral evidence was admissible in such cafes to 
eshew what the real intention of the parties was, ù. "a. that an agreement in 
writing to sell was really only an agreement by way of wager. The judg- 
ment of Muttusami Ayyar J., goes a step further than the previous autho- 


tities on the point, andin any event makes such agreements void and in- e 


valid. It takes an alternative case to the effect that, where the defendant 
contracted to sell, he intended to pay—the intention of the defendant being 
proved from evidence—differences only, and the plaintiff must be taken 
either to have knowledge of the intention or not to have knowledge thereof, 
In the former case, it was void as a wagering agreement, and in the latter, 
it was an invalid contract because there was no consensus as to a matter 
which was the essenge of the contract. The next Madras case (30) practically 
follows its predecessor, Best J. observing that gambliag in Government 
paper however reprehensible was not illegal. Thé former of these 
two cases came up on appeal before a Full Bench of the Madras High Court 
(31) on a question of fact, viz., whether the plaintif and defendant both 
intended to deal in differences only or not andthe Court held that they 
had so intended. Forget v. Ostigny (32) and Universal Stock Exchange Gy, 
v. Strachan (33) in the meanwhile had made it even clearer than before 
that a Court of Justice was justified in looking at all the surrounding oir- 
cumstances of such a contract, and even going behind a written provision 
to see whether it was really meant to be acted upon or was inserted merely 
for the purpose of concealing the real natur of the contract. Where the 
plaintiff as a broker, in his ‘own name had entered into contracts swith 
7 third persons, at the instance ‘of the defendant, the defandanteand the ‘third 
parties being utterly unknown’to eache other, and the plaintiff had e paid 

a8) [ 1894] Eshoordas v. Venkatesubbarau, I. L, R. 17 Mad. 480. 

(30) $1894 ] Venkatachella v, Venkatasubba Rao. I, L R. 17 Mad. 496. -_ 

-(81) [1896] Eshoor Dass v. Venkata Subba Ran, I. L. R, 18 Mad. 806. 

(82) [1895] App. Cases., 318. 

(33) [1896] App. Cases, 166, The summing up of Mr, Justice Cave is a! Ima and worth , 

perusal, 
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„them for losses sustained on behalf of the defendant, on ‘a suit being 
‘brought on ta Sed notes for bting indemnified fof losses sustained by 
the plaintiff, the defence that-the contracts were wagering contracts was 
not.Allowed to avail the defendant dnd the suit was allowed, on the ground 
that so far asthe third parties were concerned, „the transactions were not 
shown tobe wagering but genuine ones (34). The English Judges in the 
case%f In re Gieve (35) also in spite of there being a written contract note 
went into facts to find out what “ the secret understanding ” of the parties 
was, and finding that it was to gamble held the contract to be null *and 
void, “Similarly Jenkins O. J., also held that the Court “must not be bound 
by the mere formal rectitude of the documents, if in fact there lurks behind è 
them the common intention to wager ” (36). Althcugh here also, like the 
cases in I. L. R., 16 and 22 Bombay, the contracts were entered into by an 
agent, contrary to the findings of fact in them, the Chief Justice found as a 
fact that neither of the parties to the agreement intended to complete them 
by giving or taking delivery of the cotton, and that even the third parties 
concerned knew of it. Mr. Justice Tyabji reiterated the position he had 
taken up in I. L.R.22 Bom. in Kesarichand v. Merwanji (37) that there must 
be a direct proof of consent on both sides to treat the agreement asa 
gambling gne ; a mere suspicion or guess by one that the other party intends 
to deal in differences is not enough. He accordingly ullwed the suit where 
plaintiff had paid #gses on behalf of defendant in cortain transactions in 
gold and silver, entered into by him as the commission agent of defendant. 
The difference in this qase and the case in L D. R., 24 Bom. is the 
difference in facts. In both cases, suits were filed by their commission 
agefits against the duiendants, but in the one the rules of trade 
om the “institution,” as it is called in the English (Appeal) 
Cases, the agent*knew were a mere blind, and were observed more in the 
breagh, while in the other case there was absence of any such knowledge. 
Hence the difference in the results. Nearly half a century after the 
decision of the Privy Council yported in 4 M. I. A., they got another 
opportunity of laying down the law in respect af these transactions (38), 
and tkey laid the greatest stress on the fact, that “if the circumstances are 
sich as to warrantethe legal inference that tha parties never intended any - 
actual transfer of goods at all but only to receive or pay money between, 





(84) [b898] Perosha v. Manekji. I, L, B, 22 Bom. 899, _6 
(35) [1899] 1 Q. B., 794, 
(36) [1899] Dgshi Talakshi v. Shah Ujamshi, I. L?R. 24 Bom. 297. 
(37) [1899] 1 Bom, L. R., 263. A 
- š (88) [1901] Kong Yee Lone & Co., v, Lowjee, L L. R, 29 Cal, 461, 
e 
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one another According asthe market price of the goods .should vary from 
the contract price aè the given time, tat is not a commercial transaction, 
but a wager on the rise or fall of the market”. Certain Badni transactions— e 
which are of a hignly speculative natufe—for the sale of silver, “not in the* 
ands of the seller at the time of the contract of fale, were the subject 
matter of æ suit, where on the plaintif suing for recovery of losses sustained 
thereon, the defendants pleaded that they were -wagering ones, “bet the 
burden of proving their nature lying on theth, and they having failed 
to Shew that at the time when the contract was entered into, it was the 
intention of both parties to wager, a decree was made against them (39). One 
è Clarke had transacted speculative busipess with W. W. Duncan & Oo., who 
were outside brokers and share dealers. The Company went into liquidation. 
On winding up Clarke put in a claim in respect of profits made by him in 
transactions with the Company. The Liquidator resisted the” “claim, saying 
they were wagering ones and consequently the profits were non-recoverable. 
Buckley J. decided that if there was in reality a betting on in differences 
forms would not stand in the way of the transaction being a gaming one. 
The fact to begascertained was whether there was a secret understanding, 
something common to both the contracting parties that the stock was 
never to be called for or delivered. The Court could look into the matter and 
like a Jury inquireewhat was the real nature of the transaction. It was not 
bound by the four corners of th8 document, and ultimętely entered judg- 
ment in favour of the Liquidator (40). 

In Sasoon v. Tokersey (41) Mr. Justice Tyabji gives some indication ° 
of what “ the surrounding circumstances ”—an expression ised in some of 
the previous caseé—of a contract are, into which the Court has to lock to œ Š 
ascertain the nature of the transaction and the intention of the parties. 
“It has to look into the contract itsef—if thereis a contract in writing, 
to consider its provisions, to look at the dealings of the parties immedjately ¢ 
before and after the transaction—to look into the circumstances of the persons 
dealing or professing to deal in the varigus commodities under dispute.” 

, In the most recent Bombay, case (42) where the transactions had taken place 
| between a stock-broker anda stock jobber, the relative position.of the 
parties was held to lend strength to the presumption? that the transactiens P 


ewere in due course of business and orf account of clients, and pongeguently:, ° 
“held to be genuine. e 

(39) [1903] Ajudhia v. Lalman, I. L. R, 35 All, 38, 

(40) [1902] In re W. W. Duncan & Ce, Ld. 7 Cal. W. N., oxxxvi. . 


(41) [1908] 5 Bom. In BS 503. Reversed on appeal, [1904] Sasson v. Tokersdy, 6 Bom. L, R. 521 
(42) [1903] Dady v, Madhuram, 5 Bonk L. R. 768, 
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. The law in America is to the same effect aseta shown By the cases 
quoted below (43) wire all dealings “n. “ futures,” ther@ being no intention 
* of delivery of goods, are held*to be null and void, and also illegal 143 a) as 
în Ingia. A broker, i in the United Stafes who brings together parties for the 
purpose of entering into’ a wagering i. e., an illegal contract, is considered 


p 
particeps criminis, and not allowed to recover for services r€ndered or 


losses facurred by himself i in forwarding the transaction (43 b). 

“Wagering transactions t may assume a variety of forms,” said Sir Law- 
rence Jenkins, and we have dealt above with a type of them with which Cotfrts 
have commonly to deal, vix., that which is concerned with the payment of 
differences. We now take up another, type, where people gamble with the 
lives of their fellow-brethren, with the safety of ships &c. These insurances 
are known in law as ‘‘wagering policies”. In England the law on the subject 
ie regulated by Stat. 14 Geo. III. c. 49, and in India by s. 30 of the Contract 
Act and consequently where it turned out that an insurance had been effect- 
ed for a term of years on the life of a person in which the insurer héd no 
interest, but which was really for the benefit and use of a third person, and a 
stranger, and was effected by him, it was held thatthe pglicy was “a 
wager policy ” and the assignee could not recover on it (44), Gaming and 
usurious coptracts with reference to ships were also put a stop to by Stat. 
19 Geo. II. c. 37, and an agreement by way of wager, on the risk of a 
ship at sea, was conmquently held to be void (45). The agent of the defend- 
ants, an insurance company, in good faith and believing his statement to 
” be true represented to the plaintiff that an insurance effected by the plaintiff 
upon the life of his mother would be a good and valid insurance, and the 
plaintiff relying upon him, effected the insurance and paid,premiums there- 
urfter. The fact that at a future date the plaintiff would be under a moral, 
and not a legal obligation to pay for the funeral expenses of his mother was 
held npt sufficient to create an insurable interest in his favor in her life, 
and therefore the policy was considered to be null and void for want of an 
insurable interest, though on theother facts of the case the plaintiff was 
allowed to recover back the premiums paid by hjm (46). 

Tie civil liabilities of parties are now, as we have seen above, in Bri- 
tish India, whetfier Hittdus, Mahommedans or others, regulated by the Con- 

(48) [1883] Irwin v. WilMam, 110 U. S., 499. = 4 

(48a) [1888] Gibbs v. Baltimora Gas Co, 138 U. S., 396 (410) 

(48b) [1888] Embery v. Jervon, 181 U, S. 845,346; vide Gibbs v. Baltimore Gas Co. y , and®(1892) 
Bibb,v. Allen, 149 U. S5., 491. 


(44) [1898-99] Alamai v. Positive Government Security Life Assurange Co, I. L. R. 28 Bom. 191. 
. (45) [1902] Vappakandu v. Annamalai, L L. R. 25 Mad. 561, por Davies J. 


> , 46) [1903] Harso v. Pearl Lifo Assurance Co, 2 K. B. 92, 
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tract Act exept in sonfe minor particulars, —such as the k of Damdupat 
—and not by their gwn respective laws, which in the cgse of Hindus at least 
sanctionet®gambling. With regard to their criminal diability the same is | 
the case now. Hindu law so far encouraged gambling that in the ‘Vyavaharar 
section of the Mayukha’ and in Yajnyavalkya, iw regulations for “Dyuta 
“Sr gambling we find the king expressly authorised “ to brand and bahish 
from the kingdom a false gambler.” Penal provisions relating to gagbling 
or keeping of lotteries were first made by Act W of 1844, for the suppression 
of all lotteries not authorised by Government and are now embodied in 
s. 294 A of the Penal Code by Act XXVII of 1870. When twenty epersons 
agreed that each should subscribe 200, Rs. by monthly instalments of 10 Rs. 
and that each in his turn as determined by lot should take the whole of the 
subscription for one month, the agreement was held to be not illegal, and 
#t was held that a suit might be brought on a bond given by one of the sub- 
scribers, who had received one month’s subscription, to secure the payment 
of his subsequent monthly instalments (47). The provisions of Act V of 
1844 were considered by Scotland C. J. and Frere J., who decided the case, 
and they were of opinion that as by the arraugeniehts all gota return of 
the amount Sf their contributions andas nothing was left to chance, it 
could not be called a lottery. Exactly the same was the case in a later 
Madras caso (48), and there also it was held that the arrangemeht was not a 
lottery and a suit could lie on such an agreement. e editor of a London 
newspaper had advertised a prize to any man who would correctly predict 


the number of births and deaths in London for a certain week, giving as. 


the starting point for the same, the number of births and deaths during the 
previous week. Jhe plaintiff was the person who had correctly predicted 
the number and on an objection being taken to the arrangemente as a 
lottery, it was held that it was not, because the result ofit did not depend 
entirely on chance (49). 

The net result therefore of both the law and the decided cases™on the 
point is that unless an intention on the part of both parties to a contract 
to deal in differences only: or to wager be ®stablished, the contract cannot 
be avoided, and that where every thing is left only to chance, the penal pro- 
visions in respect of such afrangements come into qperatign. 

(47) [1863] Kamakshi v. Appavu, 1 Mad. H.C. R., 448, ° 


(48) [1898] Vasudevan v. Mammod, I, L, R., 22 Mad, 212. d 
(49%) Hall v. Cox, 1899., 1 Q. B., 198. 
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RECENT ENGLISH CASES, 
. s e 
o ETE, Renal liability—Implied authority to ÆU without 
*reserye—Limitation of authority not communicated ‘to buyer—Liability 
of ptinoipal. The defendant, an auctioneer, was ‘instructed by the owner 
of a’ pony to sell it at a public auction with a reserve price of 281. When 
the pany was put up at the sale the name of the vendor was disclosed ; but 
the defendant inadvertently stated that the sale was without reserve. The 
pony was knocked down to the plaintiff for fifteen guineas. The defend- 
ant immediately afterwards discovered his error, and thereupon put the 
pony up for sale again, when it was bought in for seventeen guineas. No r 
note or memorandum of the sale to the plaintif was made. The plaintif 
brought an action against the defendant claiming (1)delivery of the pony, 
or damages for its detention ; (2) alternatively, damages for breach of 
warranty of authority by the defendant :—Held, as to (1), that the action 
failed by reason of the absence of a written memorandum of the sale : Held, 
as to (2), that an auctioneer has an implied authority to sell without re- 
serve, and, if he does so, the vendor cannot set up as against the buyer a. 
. limitation of that authority not made known to the buyer. There was, 
therefore, in the circumstances a contract binding on the vendor on which 
he could (båt for the absence of a written memorandum),have been success- 
fully sued by the plaintif ; and there had bæn no breach of warranty of 
authority by the defeñdant. Rainbow v. Howkins (1904, 2 K. B. 322). 
. DeraMation—Libel—Fair comment— Matter of publio interest—Per- 
sonal imputations—New trial. Ifin criticizing the conduct ofa man in 
. relation to a matter of public interest the writer goes on go impute to him 
bagg and sordid motives, there being no facts to warrant the imputation, 
the defence of “ fair comment ” canna} be maintained in an action for libel. 
o 2 Soynt v. Oycle Trade Publishing Company (1904, 2 K. B. 292). 
ient ann Am—Necessity, easement of—Light—Grant of one of two 
* adjoining tenements—Derogation from grant—Implied Reservation. The 
defendant, being the owner of fwo adjoining tenements, granted one of 
them tg the plaintiff’s predecessor in title, while retaining the other, 
without expresséy reserving to: himself any “rights over the tenement 
é granted. The plaintif built a wall om her prémises so as to block out the 
light to two windows in the defendant’s premises. One of these windows ° 
lighted aspantry which could not be lighted in any other way except by. 
means of borrowed light, and the obstructign rendered the pantry useless as 
a pantry :—Hełd, that there was no implied reservation to the defendant of 
the right to the access of light to the pantry window, inasmuch as it was 


» 
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not an easement of nece&Sgity within the exception to the rule in Wheeldon 
v. Burrows, (1879) b2 Ch. D. 31. Ray ve Hazeldine (190g, 2 Ch. 17). 
RatnwWay—Contract of carriage—Owner’a risk -note—Oonstruction. e 
The plaintiff delivered to the defendants goods to be carried to their gesti- * 
nation by a particular rofite upon the terms that the plaintiff, in consider- 
“tion of hi#boing charged a reduced rate below the defendants’ ordinary 
rate, relieved the defendants “ from all liability for (inter alia) delay . 

- except upon proof that such .... deby. *. . arose from wilful 
misconduct on the part of the company’s servants.’ The defendants 
by mistake carried the goods past the station at which they ought ¢o have 
been transferred to another train, and, on discovering their mistake and 
that it was then too late for the goods to be sent back to that station in 
time to catch that train, forwarded them by another route ( which was 
atlmitted to be the best alternative ) to their destination. In conse 
quence of this, the arrival of the goods at their destination was delayed 
and the plaintiff suffered damage:—Held, that the defendants were 
relieved from responsibility by the terms of the contract. Foster v. Great 
Western Railway Company (1904, 2 K. B. 306 ). 

© —_._ “Contract of carriage—Passenger—Right to break journey. 

A contract by a railway company tocarry a passenger from one station 
to another does not,in the absence of specjal terms entitle the® passenger 
to break the journey at any intermediate station. Aagion v. Lancashire 
and Yorkshire Railway Company (1904, 2 K. B. 313), 
SLANDER—Aotionable words—Oharge of bringing a blackmailing « 
action. An action for slander will lie for spoken words imputing to 
the plaintiff that he has brought a blackmailing action althought no special 
damage is alleged. Marks v. Samuel (1904, 2 K. B. 287 ). _ 


GLEANINGS. 





Actions Founded on Felonious Acts. 
Í T was long a vexed question in EnglisÌ law as to how far the rights of 
a party injured by thè wrongful actof another were affected by the 
circumstances of such wrongful act, amounting alsato a falony. The legal 
position of the parties is to-day clearly defined, but” three centuries of 
"contradictory and perplexing authority were involved before this late 
attaimment to the dignity of settled rule. Ss 
Many of the earliest cases, laid down the principle that no cause of 
action at all could arise out of a ‘felony, the private injury; it was said, 
merging in the pubis wrong. “This view was modified later by makings 
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prosecution a condition precedent to civil recourse.® 
It was left to Mfr. Justice Blackburn to throw the rst iad of doub on 
ə What had long been cegardad as settled law. In the case of Wells # Abrahams 
. (1872), L. R. 7, Q. B. 554, his lordship suggested that tHere was no suspension 
of of defence to an action arising out of a feloniofis act, but that the Court, 
of its own motion or on the suggestion of the Crown, should stay*proceeding® 
untilptblic justice had been satisfied. This view of Mr. Justice Blackburn, 
that prosecution was not® condition precedent but merely a reason why 
civil proceedings should be stayed, was accepted as correct by the Coust in 
Ex paste Ball, in re Shepherd, 10 O, D. 667. 

In that case Baggalfay, L.J., laid down the following propositions as 
affirmed by the authorities: (1) That a felonious act may give rise toa 
maintainable action. (2) That the cause of action arises upon the commission 
of the offence. (3) That, notwithstanding the existence of the cause of action, 
the policy of the law will not allow the person injured to seek civil redress 
if he has failed in his duty of bringing, or endeavoring to bring the offender 
to justice. (4) That this rule has no application to cases in which the offender 
has been brought to justice at the instance of some other person injured by 
a similar offence, asin Marsh v. Keating, 1 Bing. (N. 0. 198, in which 
prosecution is impossible by reason of the death of the offender, or of his 
escape frdém the Jurisdiction before a prosecution could have been com- 

_ menced by the exgrcise of reasonable diligence. These resolutions were 
adopted in the later tase of Midland Insurance Oo. v. Smith (1881), 6 Q. B. 

e D. 561, by Mr. Justice Watkin Williams in an elaborate and interesting 
judgment, in which he reviews the authorities on the subject. 

Having found the rule we have now to consider in what way a 
dgfendant may claim its benefit. The mode of relief was what troubled 
Lord Justice Bramwell in Ex parte Ball, for while somewhat dubious- 
ly assenting to the main proposition of the necessity of prior prose- 
cution, he asks, “How is the Crown to know of it? Is it left to the 
Court to find it out on the pleadings ? If it appears on the trial, is the 
judge to discharge the jury P” We think, however, that the autho- 
rities olearly show that the proper way to raise’the objection is by a sum- 
mary ‘applicatien tothe Court to have the actién stayed till the criminal 
issue has been detérmined. Blackburn, J., suggests this in Wells v. Abra- 
hams, and in Roope’v. D’Arigda (1883), 10 Q. B.D. 412. Cave, J., adopted 
that view, “ The observations of the Lord Justices who decided Exe parte 
Ball lead mẹ to conclude,” he remarks “that the majority of “the Gourt 
thought there-was a cause of action, although there had been no prosecu- 
s tion, and that if there was any mode of staying the action it must be by 
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some applicafton made” summarily to the Court and not by demurrer.” 
Again in Appleby «t Franklin, 17 Q. B? D. 93, per Wilgs, J., “it is equally 
clear that Phe objection to the maintenance of the action can t be raised 


by plea or demurrer: or, as it would séem by way T non-suit, g8 the eguse * 


of action still exists.” 

In the Older case of Ex parte Elliott (1837), 2 Deacon, Sit George Rose 
says in his judgment, “ it is true that judges sitting in civil tribunats to 
adjudicate on rights between man and man are ot to‘decide that the case 
before them amounts to a felony, but they may ask themselves this ques- 
tion—does the state of circumstances brought befoye them induce tem to 

* conclude that a jury would convict ?” An anonymous case reported in 16 
Cox, C. 0., 566, lays it down that the Court itself will not interfere summa- 
rily in the absence of an application for the purpose by either party. In that 
case, which was decided by the Irish Court of Appealin 1889, Holmes, Jie 
thought the Court might interfere summarily in cases where the criminal 
proceedings were actually pending, but not in any other. O’Brien, J., in 
dissenting to the judgment of the Court, made some weighty observations. 
“J entertain,’ she said, “an opinion that where the Court from information 
before it sees that acts of a grave criminal nature are charged against a 
party in a civil action, they will, in view of the enormous importance of 
the matter to the administration of justice, restrain the proceedings till 
the criminal matter is disposed of. And in my opinionyt arises from the 
very nature of the action of the Court, and from the necessity of the case, 
because the defendant may have very strong interest not to stir in the 
matter and the Orown of course does not appear, that the Oourt will 


exercise that autherity of their own motion, and independent of any PER i 


cation from any party.” ss 
These remarks of the learned juséice are extremely *pertinent. The 

civil action is stayed on grounds of public policy, for the law will not gllow 
aman to reap a benefit at the sacrifice of his duty to the community. 
The Court is the administrator of the law, and as such is the guardian of 
j the public to safeguard its aights ; why should it not be competent of its 
own initiative to stay actiong which on their face reveala derelicéion of 


some public duty? The Cougt has assumed this role“in gas@s where illegal - 


agreements have come under its consideration, and we do not altogether 
appregiate its inability here. To this question the case of Whitmore v. 
Farley, 29 W. R. 25, is relevant. However, the majority of ‘the court 
were against O’Brien, J., so thet wè must assume the law as settled on 


the point. e 


& 
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A distinction has been drawn by some judges b8tween ‘lone affecting 
life which were sagl to merge thee private wrong, agid inferior felonies 
e Which merely suspended it, This distinction, however, was eriphatically 
. condgmned by Lord Justice Bramwell in Osborn v. Gillett, L. R. 8 Ex. 98, 
It is well to rememberethat our rule only applies fo cases where the party 
injured by the felonious act has resulted in consequential damage to ® 
stranger (Appleby v. Franklin, supra.) Again, in cases where the 
wrong-doer becomes ifsolve@t, the injured party, who has failed to prose- 
cute, will not be allowed to prove against the estate until he has donehis 
duty. eIn Ex parte Ball, supra, Lord Justice Baggallay extended the bar 
to the trustee in bankeupicy of the wronged party, but the majority of the 
Oourt was against him in this, holding that the trustee represented not the 
injured party, but the creditors of the estate, and that there was conse- 
guently no duty cast on the trustees to prosecute. 7 
The last point which we propose to consider is the question whether 
the rule of law which we have been discussing applies to all acts of a 
criminal nature, or must be relegated to cases of felony alone. We notice 
first of all that nearly all the authorities, the older ones especially, are 
concerned with pure felonies. Is there any reason why all misdemeanors 
should be obnoxious to the rule? We confess to seeing no distinction that 
can properly be drawn on principle between certain classes of misde- 
meanors and feloyes. There is, however’ direct authority on the point, 
namely, Fissington v. Hutchinson (1866), 15 L. T. 390. This was an action 
e for damages beforea jury, the declaration alleging that the defendant had 
indecently asseulted the ‘plaintiff. Martin, B., was of opinion that there 
was no evidence to go to a jury, and that it was a case for his decision. He 
had’ never heard of such an action being brought before. The Lord Chief 
Baron had expressed an opinion (unreported) that as the declaration alleged 
on the face of it that a criminal offence had been committed, the action 
raised could not be maintained. That opinion, however, hardly coincided 
wigh his own, which was that although an action was not maintainable 
where a case of felony was all€ged it was maintainable where the charge 
amounjed only to a misdemeanor. 
+ Ido not think Weehould treat this case of *Fissington v. Hutchinson as 
a bindmg authority, 8 as in addition to being mérely a case at nisi prius, the 


learned baron lays down a propogition of law which is entirely fallacious, * 


namely, that an action is not maintainable where a felony is alleged. ° This 
in itself is sufficient to discredit the entire,case as a sound authority. We 
submit that thé rule is broad enough to cover all crinfinal offences of what- 
éoever nature which strike at the public weal. The language of Lord Hals- 
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bury în Verrn v. Watson (1891), 2 Q. B. 290, although only obiter dictum, 
seems to bear this out.“ The old printiple of law,” hø calls it, ‘ founded 
upon publis policy and expediency, that where *a clai is founded upon a e 
matter which might be the subject of criminal proceedings, the person * 
eseeking to enforce it must prosecute for the offenc before he can sue ina 
“civil actio.” We are inclined to think that a very proper analogy may be 
drawn between our rule and that relating to the compounding of ériminal 
offenses, as both depend on the same “great* principle of public 
poltcy. In regard to the latter rule it was laid’down in Elworthy v. 
Bird, 2 Simon and Stuart, 372, that a comprpmise of a felony®is not 
permissible, but that a misdemeanor may be compounded. The distinc. 
tion was taken in argument there that the law against compounding 
offences related only to felonies and public misdemeanors, and not to cases 
of private misdemeanors, and this view was evidently adopted by the vicg- 
chancellor in his judgment as the correct one. In Keir v. Leman, 6 Q. B. 
308, followed in Windhill Local Board v. Vint, 45 O. D. 351, it was held 
that the law permitted the compromise of offences which were criminal and 
for which theginjured party might also sue and recover damages ina civil 
action, but that no agreement could be valid which was founded upon the 
consideration of stifling an offence of a public nature. 

So apparentlyethe true test in these vases is whether the wrongful act 
amounts to a public injury. Reasoning, therefore, by pasity, we would come 
to this conclusion, in regard to the point we have been discussing, that the 
Court will stay all civil proceedings arising out of acts which may amount ° 
to felonies or to misdemeanors of a public nature until the plaintiff ( or 
some one else ) has first satisfied the duty to the community, which is para- 
mount in such cases, by prosecution of the offender. Further, thit in chaes 
of petty misdemeanors which may be éhe subject of civil proceedings, or in 
offences of a quasi-criminal nature, such duty does not arise, and failure to 
prosecute will be no bar to civil action.—Hechange. 
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“Failure of consideration” or “failure of performance” 

T HE purpose of this brief article is a plea for clearness eand accuracy of 

legal terminology, nothing mora The doctrine of’ consideration as an 
* essential element of a contract has of recent years received scholarly and 
exhaflatiye treatment at the hands of eminent lawyers such as Pollock, 
Ames, Langdell, Holmes, and others; and this article is not intended to 
enter that field further that to cee certain well-recognized principles De 
way of explanation or “inducement,” r ny 
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An examination of digests, text-books—somy, foo, of rec@gnized *autho 

rity—and even of otferwise well-considered cases, to say nothing of case 


e law in general, is cettain te produce the impression that the tefm “failure . 


* of copsideragion” as used with reference to executory ot bilateral contracts 
is either a very mysterfous or ill-used bit of legal phraseology. Whether, 
the word “consideration,” when used in this phrase,is intende to mean” 
that oortsideration which is of the essence of a binding contract, or is 
meant to be synonyméus with the act to be done or thing to be given by 
one of the parties pursuant to his promise, it is frequently well nigh *im. 
possibl® to determine; and the lawyer who is examining the law of contracts 
ina digest or text-book generally,finds numbers of cases identical in 
principle served up to him piecemeal under several totally distinct sub- 
divisions. As an illustration ofthis, take a simple hypothetical case and 
gonsider it in several aspects. First, A and B enter into. an executory or 
bilateral contract for the sale of a chattel for a certain sum of money, A 


\ being the seller and B the buyer. Upon the day set for completing the 


burgain B tenders the purchase-price, but A refuses to deliver the chattel. 
Here, obviously, is a breach of contract or a total failure of performance by 
A; and the digester or text writer classifies it accordingly. Second, suppose 
that B pays the pnrchase-price and then A fails to deliver the chattel. B of 
course may recover the money he has paid; the propet basis of his recovery 
being that of A’s “ginjust enrichment ” through his failure to give a quid 
pro quo, and B sues for “ money had and received to his use.” It is fre- 


e quently said by the courts, however, that in sucha case there is a total 


failure of consideration, and B’s recovery back of the purchase-money being 
supposed to be based upon that theory, {cases of this class are often 
classified as involving failure of consideration. Third, suppose that B 
gives a note for the purchase-price, byt, it happens that A has no title to 
the chattel, and A nevertheless sues B upon the note. This is a typical case 
for the use of the hackneyed phrase. B’s defence is apparently based upon 
the theory of total failure of consideration, and the phrase determines 
the classification of the decision. Fourgh, suppose that pending 
the time set for completing the bargain the chattel ceases to exist, but A 
sues B for the parchdsé-price. The Court may properly hold that B is not 


liable because A cangot perform his part of the contract, but a ‘favorite, 


reason is that the consideration fos B’s promise has failed. So here, again, 
the decistwn is classified under failure of consideration. Fifth, suppose 
that, contrary to the expectation and belief of the parties, the chattel is not 
in existence when A and B exchange theig mutual promises, and that B 


‘Shas paid the purchase-price.: B of courge ig entitled to recoyer back. the 


l 
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money. A degision on thgse facts, however, may be found classified under 
the head of mistakes or want of consideration, or faplure of considera- 
tion ; it may be relegated to the subject of quasi. contracts; or, again, it 
may be classified undér the title Sales, as illustrative of the effects produced 
by the non-existence of subject-matter of the sale; and in which of these 
Several cat@gories it shall take its place may depend either upon the ‘in- 
dividual opinion of the digester or text writer or upon some chancergmark 
or catch-phrase used by the Court. ° ` 

e Now it is quite clear that in the cases above indicated, except the last, 
the sole question involved is one of performance of a contractual obligation, 


e and that any decision rendered upon their facts is based upon a breach of 


that obligation. Thus aside from any technical rules of pleading, which 
may in certain cases prevent a defendant from showing what is termed a 
partial failure of consideration, it seems perfectly plain that what is ordi- 
narily spoken of as failure of consideration is nothing more nor less than 
failure of performance ; the theory being, according to the common phrase. 
ology, that performance by B is the consideration of performance by A and 
vice versa. See Anonymous, | Strange 410 ; Devaux v. Connolly, 8 M. G. & 8, 
640 ; Berry v. Diamond, 19 Ark. 262 ; Mell v. Moony, 30 Ga. 415; Luffburrow 
v. Henderson, 30 Ga. 482; Keegan v. Kinnare, 123 Ill. 286 ; Lyon v. Bryant, 
54 Ill. App. 333; Qooper v. King, 73 Iowa 136; Hodgkins v. Moulton, 100 
Mass. 309 ; note to Van Epps vt Harrison, (5 Hill N. Y. 63) 40 Am. Dec. 323. 
However much this use of terms may be open to objection in that the 
same word is used to express two different ideas, if the courts and law 
writers would keep in view their real meaning b} the use of appropriate 
language no particular difficulty would be encountered, and a rational basis 
might be furnished upon which to deal with the mass of case law involwigg 
so-called failure of consideration ; bug this is rarely done. Thus in the 
fifth instance above mentioned it is clear on principle that no contract ever 
came into existence, for by reason of the non-existence of the chattel there 
was a mutual mistake, and hence there was no meeting of the parties’ 
minds as to an essential element of the comemplated contract; and so no 

question of consideration in any sense is presented. ” 
It is elementary law that where two persons enet inso a bilateral, or 
executory contract their mutual promises, constituted by the offer and its 
° acceptance, are each a consideration for,the other ; that the existence of a 
consMeration is essential to the existence of any contract at ally and that 
when the consideration is tested, by well-settled rules and is, found to be 
valid and sufficient, the contract is binding upon the parties.. This being 
true, it is quite plain that any acts of the parties subsequent to the 

e 


e 


` are discussing.—Law Notes. 
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formation of the contract have nothing whatever toedo.. with gousideration 
in the proper sense of the term, but gimply involve questjons of performance 
, of the promises whi¢h the consideration has rendered’ obligatery. This 
" frequent confounding of consideration, with performance i is unfortunate, for, 
with the clearest terminology, the law of contrasts is far from simple. 

Muth confusion’ of thought and writing undoubtedly would. aave been® 
avoided; by an early selection and consistent use of some distinct word or 
phrase to express the differemce between these two ideas; but since this 
has not been done, it would seem that the least that courts, digesters, and 
text wraters can do to ease the burden of a patient professional public is to 


use some appropriate langtiage to make clear which of these two ideas they 
x e 


‘ Malice as Ground of Oivil Action. 
“ À N act which does not amount toa legal injury cannot be actionable 
because it was done with a bad intent.” “One has the right tê do a 
lawful act, however ill the motive may be.” Expressions like these have 
been made by the courts in instances unnumbered. They, are clearly 
intended to mean that the element of malice cannot make actionable what 
would otherwise not be. If they do not mean this, they are misleading. 
If they do mtean this, they are untrue. But it cannot be, doubted that the 
meaning intended, ay well as that which will inevitably be understood from 
the use of such language is that the element of malice added to a transac- 
tion cannot make it amount to a legal injury, if it would not be so without 
the malice. Very little reflection shows that this misrepresents the law in 
a variety of instances. That malice is an essential ingregient, not only of 
sope criminal actions, but of some torts, is elementary law. That a mali- 
cious prosecution necessarily involves fhe element of malice is an obvious 
illustration. Therefore, sweeping statements that malice cannot make 
what would otherwise not be so amount to a legal i injury are, at the least, 
subject to exception. 

The truth, indeed, is that tht question whether an act; which injures 
another is rendered actionable solely by reason of the fact that it was done 
maliciously has been 6ne of the most troublesome questions that the courts 
have been called to pass upon, and bas been” subject to various conflict- 
ing decisions. 

The subject has been recently considered i in Passaic Print Works ve Ely 
and W. Dry-Goods Oo. 62 L. R. A. 673 and in State ex rel. Durner v. 
Huegin, 62 L. R. A. 700. In the former cgse it was Beld that a merchant 
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does not subjegt himself%g liability to an action for damages by sending a 
circular to the retail, trade, offering to sell, at a cut prige, a small quantity 
of a manufacturer’s product, for the purpose of, injuring and destroying 
his trade and depressfng the price of his goods on the market ; But in the 
latter case an agreement’ between several independent newspaper publi- 
Shers to cor®pel a fourth person, engaged in like business, either to reduce 
his rates for advertising, or lose customers, was held to constitutes gnali- 
c1ous conspiracy to injure such publisher’s busifiess, and to be indictable 
as sach. 
The exhaustive annotation accompanying these cases reviews the 
e decisions bearing on the subject, and, qat of their chaotic condition, evolves 
the rule that one’s motive in exercising an absolute right cannot be ques- 
tioned ; but that, where the right is correlative, it must be exercised with 
die regard to like rights of others ; and hence, one who exercises such 4 
right for the sole purpose of injuring another is liable for the damage in- 
flicted? The malice must be what has been denominated as “ unmixed 
malice,” —that is, it must be the sole and exclusive motive that actuated 
the person committing the act complained of. Ifhe receives any benefit from 
the exercise of the right other than the gratification of his malicious desires, 
he is not liable for the resulting damage, There isa third class of cases, 


in which the offending person is not engaged in the exercise of a right. ' 


Such conduct is clearly actionab?e. The only trouble ingsuch cases is in 
determining to which class the particular case belongs. These general 
principles having been settled, the only question to determine in each case 
is whether or not the right which the defendant was maliciously exercising, 
if he was exercising one, was, indeed, an absolute, and not a correlative, 
right. a) 
It is this branch of the subject thet presents the greatest conflict of 
judicial authority. The proper determination of each case requires „Close 
discernment for the purpose of discovering the particular right involved, 
and then a consideration of the law relating to that right. e 
This is illustrated by tbe cases involving the liability of an employer 
to a third person for injury tp trade, caused by the employer threatening 
to discharge his workmen if they continued to trade “vith stich person. fn 
ethese cases conflicting results have Been reached. In Robinson v. Texas 
Pine Land Asso. (Tex. Civ. App.) 40 8. W. 843, the employer was relieved 
from liability where he acted for the purpose‘of securing the trade for him- 
self, In this case the employer w&s plainly exercising a right‘to build up 


his own trade, and the decision was correct. But in Payne v. Western &, 
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A. R. Co. 13 Lea, 507, 49 Am. Rep. 666, the court relieved it &om liability 
on the ground that $i had the right to discharge its employees. The'error 
in this lies in the court’s having attributed to the defendant thè exercise 


cof a rjght Which he did not in fact exercise. The decision would have been 


correct if the defpndantshad exercised its right to discharge its employees, 
= 


` and, as a result of its so doing, a third person had lost their ttade, even 


_ with the plaintiff. This was evidently the view the court took of the matter e 


though “t discharged them for the sole malicious purpose of injuring such 
third person. But it did nofexercise that right. It merely used the pot- 
ential power to exercise it as a means of depriving the plaintiff of the trade, 
go thatethe real act was that of preventing the employees from trading 


in Graham v. St. Charles Street R. Oc. ( La.) 27 L. R. A. 416, where, in a 


_ similar case, it held the employer liable upon the ground that the inten. 


tional causing of loss to another, without justifiable cause and with mals 
Gious purpose, is, of itself, a wrong. . 

It also appears from the annotation that, under the necessities of 
modern ‘civilization, the number of absolute rights is gradually lessening. 
This is evidenced by the recent decision in Barclay.v. Abraham (Iowa) 96 
N. W. 1080, where it was held that the defendant, who put down a well 
with the malicious intention of cutting off the percolating®supply of the 
well of another, was liable to a third person whose well was injured. The 
value of this decision lies in the fact that, under the common law, one 
has generally been considered to have an absoluteeright todo as he 
pleases with the water percolating through his land; but the court, in 
referring to this cofhmon-law rule, said that there existed a tendency to 
depart from the strict rules of the common law with respect to percolating 
waters, and that the rights of the landowner are not absolute, but correlative. 

From the sfandpoint of reason, it seems right that the courts shotild 
regard malice as an important element in questions of tart. In the greater 
wWrengs, which constitute crimes, malice, is often the element of chief im- 
portance. If“ malice aforethought” is to be considered a chief factor in a 
capital crime, what reason can there $e why in the lesser wrongs, for which 
the owly remedy is by civil actions, the slanient of malice should not be 
taken into account? Indeed, in a variety of cases this has always been 
dqne, as in cases of malicious prosecution, the malice that authorizes 
punitive damages, that which defeats a’ claim of privilege in libel, and in 
various other instances. It is equally false to say that malice will always 
make &n act unlawful., The difficulty is to fin¢ a rule by which to deter- 
mfne when this wik, and when it will not, be so. The rules stated above 
seem tò be as definite as any that can Yet be formulated. —Hachange. 


Evidence of Other Orimes in Oriminal Oanes’ 


rN HE famous Molineux Oase, 168 N. Ye 264, 62 L. R. A. 193, discussed 
at great‘length the exceptions to tharule that*evidence of one crime 


wis not admissible to prove another, An enormous number of cases have 
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involred this\uestion În some of its phases. Their results, as shown by 
annotation to the cage, are substantially as follows :}The general rule is that 
evidence ofa separate, independent, and distinc} crime. from that which is 
the subject of judiciabinquiry in a criminal trial is inadmissible to prove 
the guilt of the accused, but this rule is not without limitations‘sand 
exceptions. The facts and circumstances which tend to prove any of the 
essential Slements or ingredients of the crimefor which the accused 
is on trial are not to be rejected as evidence simply becausee they 
may prove, or tend to prove, that thee accused had committed 
another and distinct crime. For instance, the existence of a 
motive to commit the crime charged may be shown by proving another 
offense, if there is an apparent connection or relagion between the imputed 


guilty knowledge is necessary and material to establish guilt, evidence of 


a distinct offense different from that for which the accused is being tried | 


may be given, if such proof will establish such intent or knowledge. Another 
class of cases in which evidence of a distinct crime may be proved in & 
criminal case consists of those in which the different crimes constituted 
part Sf one entire transaction. Again, to prove the identity of the person 
who committed the offense, evidence of other crimes may be competent. 
Where the accused, though admitting that he did the act charged, claims 
that it was ddhe as the result of a mistake or accident, this may be rebutted 
by facts which tend to disprove such a claim,even though these facts involve 
the commission of other crimes, < 


The fact that the accused has been indicted for, or convicted, or even 
acquitted, of, the independent cfime of which evidence jmoffered, does not in 
any way affect the question of the admissibility of such evidence. But, since 
the competency of evidence of distinct crimes, when offered against the 
accused, is only to prove some particular elementor ingredjent of the crime 
for which he is on trial, it is the duty of the court to give instructions to 
the jury that they must consider the evidence only for that partitular 
purpose,; and in some cases the courts have gone so far as to hold that this 
must be done, even if it is not requegged, and that the failure to do it is not 
excused by the lack ofany exceptions to an omission or ‘refusal to give 
such instructions. f “ 

The soundness of the general rule needs no discussion. The fact that 
a person has committed one crime ought never to be proved for the genefal 
purpose of raising a presumption that he may have committed another. But 
the necessary limitations of this rule of exclusion are no less reasonable. If 
the proof of another crime establishes also a distinctefaof, which constituées 
an essential part of the proof of the guilt of the crime for which the accused 
ig on trial, the exclusion of such proof would be’unreasonable. It is, 
indeed, possible that a jury may sometimes be prejudiced against the 
accused by proof of his having committed some other crime, even though 
they are instructed that they must consider it only with respect to the 
proof of some specific’ fact. But this is a slight and remote possibility, 


which ought not to preclude the admissibility of such evidence when it is’ 


bad e e 


motive and such crime. To similar effect, when proof of wicked intent or , 


e 7 or 2 
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presny pertinent to the proof of some essentialefact in the%ase on® trial. 
his has been tif substance of the conclusion reached by the courts. 
> ` e 
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A Dictionary of Law Terms and Phrases, with special reference to the Pae 
in force in British India. By Desar Narotam, Pleader, High Court, 
Bombay. Bompsy: The Tatva-vivechaka Press, 81 Khetwadi Main 
Road. 1904, Roy. 8 vo. Pages 419. Price Rs. 5-8-0. < 
THE present book is a companion volume to the author’s compilation of 
“« A Manual of Légal Maxtims, Words and Phrases,” which we reviewed some ` 
time ago. This book collocates terms and phrases under English Law of 
past and present use, terms ofthe Roman and Scotch Laws, and also a 
diversified collection of commercial terms, Indian Judicial and Revenue 
forms, and technical terms of Hindu and Mahomedan Laws. To these are 
added the definitions of various legal terms to be found in the Acts passed 
by the Legislative Council of the Governor General of India and by that of 
the Governor of Bombay. Whenever any term is judicially interpreted in 
any decided case, that term as well as its interpretatfon with the 
reference finds a place in this dictionary of Law Terms. In these two 
respects thts bookis distinguished from other Indian compilations ofa 
similar class. It is, so far as we know, the frst serious attempt in India to 
place before the pubtic an exhaustive and reliable law lexicon built up from 
standard English Works, Indian enactments and decided cases: :It is abund- 
ant in its materjals; it is eopious in its references, At the end of the book, the 
compiler has given (a) a list of abbreviations used in Law Reports and Text 
Bogks, with their explanations; (6) an Alphabetical Lift of English, Trish, 
Scotch and Indian Law Reports, with the abbreviations generally used to 
denote them, their periods and the nates of the Courts. 


The Code of Oriminal Procedure. By KuursHepst Kavassi SANTORE, 

e B.A., LL. B., Vakil, High Court: Teacher, the Bombay Law-School. 

- Bombay: Mistri Printing Works, KalkadeviRoad. 1904. Second Edition. 
Remi 8 vo. Pages lxv, 512, cxliv and 44. Price Rs. 4-8-0. 

- ALTHOUGH therë are many commentaries written on the Code of Orimi - 
nal Procedure, this ig, we understand,the only one written specially for the, 
use of students. The comments aye therefore mainly explanatory and limit_ 
ed in their scope, They are enriched by plentiful extracts from® judg. 
ments ; and are throughout commendably eoncise, only typical cases having 
been selected.” Itis, in short, an excellent Manual for the use of Law 

~Students, to whom we strongly recommend it. 











° THB, ' 
; ‘Bonifay Law Reporter. > 
September 1904, oe 
° DYING DECLARATION. 


By SURENDRA NATH Roy, B.L. ( Gola Medalist ). 





YIN G declaration is the declaration which the injured person makes 
as to the nature of the injuries sustained by him or of other relevant 
facts, before he dies of those injuries. Such statements are relevant whether 
the person who'ade them was or was not, at the time when they were 
made, under expectation of death, and whatever may be the nature of the 
proceeding in which the cause of his death comes into question. The 
admissibilityf dying declaration as evidence operates as an exception to 
the general rule that oral evidence must, in all cases whatever, be direct. 
This exception is due to the principle of necessity or emergency of the 
circumstances whén even the principal tests of finding out the real truth, 
the cross-examination and the administering of oath te™the declarant, are 
relaxed. On this principle are based the instructions given in Bengal 
Police Code, Vol. I., p. 377, for the guidance of the police-oficers: “When 
a person, whose evidence i is required, is in imminent danger of death, his 
statement should Be recorded by a Magistrate, exercising judicial jurisdic- 
tion. If this cannot be arranged for and it becomes necessary for sore 
other person to record his dying declafation, it should, if possible, be made 
in the presence of the accused or of attesting witnestes. A dying declara- 
tion made to a police-officer should, under the provisions of s. 162, 
Criminal Procedure Code, be signed by the person making it.” . 
But such evidence, frdbd as it is from the engines of finding out the 
real truth, must be taken with great caution and Dr. Fiqjd in his” law of 
Evidence (5th Ed.) p. 174, observes, “ the caution witlf which this kind of 
* testimony should be received has often been commentéd upon. The test of 
crossexamination may be wholly wanting; and as remarkgd by Mr. 
Phillips, the particulars of the violence may have occurred under circum- 
stances of confusion and surprise, calculated to prevent their being ac 


curately observed. The consequénce also of the violence may occasion an, 
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injury to the mind and an indistinctness of memory as to the particular. 
transaction. The deceased may have stated his inferenges from facts, con- 
cerning which he may have drawn a wrong conclusion, or he may have omitted 
important pgrticulars, from not having his ‘attention cafled to them. Any one 
who fas ever taken down tho statement of an illeterate man suffering from 
severe injuries will fully realise the truth of these remarks. The deponent,” 
at noéime, very competent to draw a clear distinction between knowledge‘ ` 
obtained through the mediunf of his own senses, and that which he has heard 
or imagined, is less than ever able to discriminate when distracted and 
enfeebled ‘by physical suffering. Falsehood must also be guarded against, 


_ and this more especially in India. I have, in the course of my experience, 


met several cases which strongly impressed me with the necessity of 
exercising the greatest possible care and discrimination in estimating the 
vglue to be assigned to this kind of evidence, and in more than one instance, 
I have known a statement made by a person who did not expect to live many 
hours, turn out to be wholly and utterly untrue. ” e 

In order to render a dying declaration admissible in evidence, the law of 
England makes it necessary thatthe declarant should have been i in actual 
danger of death, that he should have been aware of this danger, and that death 
should have ensued. It also lays down that evidence of this description is 
admissible th no civil cases, and in criminal cases only in the single instance 
of homicide, where the death of the deceased ès the subject of the charge, and 
the circumstances of the death are the subject of the dying declaration. Under 
the Indian Evidence Act, statements made by a person as to the cause of his 
death, or as to any of the ctrcumstances of the transaction which resulted 
in hig death, are relevant, whatever may be the nature of the proceedings 
ingwhich the cause of the death of the person who made the statement 
comes into questiqn and whether the person who made it was or was not, at 
the time when it was made, under expectation of death. 

A “dying declaration is admissible in a criminal as well as ina civil 
progeeding, provided it is necessary in that proceeding to decide’ 
how a particular death was ‘brought, about. In this respect the 
Indian „law differs from the English law inasmuch as the latter does not > 
admit dying declaratit in civil cases, but only in criminal cases and that 
again oaly in the single instance of homicide where the death of the deceased 
is the subject of the charge, and the circumstances of the death are the 


- subject of the dying declaration (see Taylor, Art, 714).  Accofding 


to the English text-writers, the principle upon which the ‘dying 
declartaions are’ admitted is (i) the publiq necessity ;* for the victim being 
generally the only eye-witness to such crimes, the exclusion of his statement”: 
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wouldgend to defeat the ends of justice ; and (ii) the sense of impending death 
which creates a sancggion equal to the obligation of an oath (Taylor, Articles 
716, 717). Ia R. v. Mead (2 B. & O. 605) it has beep held that the declarations 
are only admissible t prove the cause and circumstances of death and not 
previous or subsequent transactions, although relevant to the issue. They 
Thust not ine general include matters inadmissible from the mouth bf a 
witness, 6. g., hearsay or irrelevancy ( 1 Greenleaf, section 159, notera,. 
The declaration may be made by signs, ot by any other method of 
expressing thought. It is immaterial that the declaration is made in 
answer to questions which are objectionable as leading. But it is necessary 


e that the declarant must have been competent to teatify to the declaration if- 


* alive. Hence the dying declarations of a child of tender years will be 
rejected, unless it appears that he was competent to understand questions 


pút to him and to give rational answers. Declarations of persons who arg 


prevented from understanding the questions put to them, or from giving 


rational answers by extreme old age, disease, or any other cause of tho. 


same kind, are also inadmissible. 
Section 162 (2) of the Code of Oriminal Procedure excludes from its 


operation the “dying declarations made to a police officer during police. 


investigation. Therefore, a dying declaration made to an investigating 
police-officer may bg taken down in writing; it may be signed by the 
person making it, and it may be used as evidence. . The police-officer or 
some other person must however be examined to prove the statement made, 


and he must state what the deceased said to him. The statement purporting. 


to be a dying declaration may be used torefreslf memory but it is not 
evidence in itself like deposition made to a judicial officer by a witness avho 
has since died and can not therefore be again examined {( Prinsepy 


Criminal Procedure Code, p. 139). Henderson in his Oriminal Procedure. 


Code cites that when a police-officer, making enquiry in any case has 
reason to believe that a person whose statement may have an important 
bearing on the caso is in a dangerous state and likely to die before the 
completion of.the proceedings, or before h% deposition can be taken on 
oath in the presence of the accused before a Magistrate, he should be 
most careful first, to ascerfain, in the presence ofe the wapectable Wit- 
nesses, the -apparently dying man’s impression of his Own condition, and 
hext. to..take down his statement verbatim. It has been laid down in 
the Gitoular Order No. 47 of the 3lat July 1857 that when any person, 
whose.evidence is essential to thp conviction of a prisoner, charged with 


the. commission, of a *crime may, be in imminent danger of dying before. 
tho case. comes to trial, the deposition of the dying person should, if > 


bed 


e 
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possible, be recorded in tho presence of the accused*or of attesting wisness- ° 

es, and in the even® of his death submitted at the trial with evidence of 


e thie fact. . A i 


Whèrë ə Judge is sitting with asjury tho admissibility of the Fg 
declaration i in apy partfoular case is a question to be decided by the Judge 
alone. In the case of Soyumber Singh(9 W. R. Or. 2) it was pointed” 
out tla? the dying declaration of a deceased should form part of the 
Sessions record, In Fhe v. Degumber Thakoor (19 W. R. Or. 44) in 
a case of murder, the statement made by the deceased in the presence of 
his neighbours and of a head-constable was admitted as relevant evidenco, ' 
as it provides that such statement js relevant whether the person who , 
made the statement was or was not, at the time when it was made, under 
expectation of death. In Empress v. Blechynden (6 0. L. R. 278) it has 
Keen held that a statement by the deceased that he had been beaten By 
the accused is admissible in evidence without proof that at the time of 
making the statement the deceased was conscioua of any fatal effect of 
such beating. Inthe matter of Samiraddin (10 O.L. R. 11) state- 
ment made by a dying person as to the cause of his death, and recorded by 
a Magistrate, cannot be treated as a deposition unless made in the presence 
of the accused before the Magistrate exercising judicial jurisdiction, but 
must be proved in the ordinary way by a person who heard it made. 
In Reg. v. Fata Adgji-(11 Bom. H. O. Rep. 247) when a dying man is taken 
before a Magistrate A have his statement recorded, the Magistrate should 


* take down the statement in the presence of the accused, if circumstances 


permit, and Mm accordénce with the provisions of Ch. XXV of the 
Code of Criminal Procedure as a formal deposition. 

° If this is done and the declarant dies or becomes incapable of giving 
ginte at the Sessions, the depogjtion so taken will be admissible in 
evidence, subject to section 33, Evidence Act, without further proof, But 
if the statement is not taken down in the presence of the accused and as a 
fosmal de position, it will still be relevant under section 32, but, before it 
can be admitted in evidence, ft must be proved to have been made by the 
deceasgd. In the case of Saminuddin (I. L. R. 8 Oal. 211) the Magistrate 
who recorded tht statement or any one else who heard the statement made, 
can prove it. The Magistrate may refresh his memory with the writing | 
made by himself at the time when the statement was made. In Empress” 
v. Rochia "Mohato (I. L.R.7 Cal. 42) in the proceedings before a Magiftrate 
ona charge ef causing grievous hurt, two {among other) witnesses, one of 
whom was the’ person assaulted, were examined on behalf of the prosecution, 


~The prisoners were committed for trial. Subsequently the person agsaulted 
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died in conseqgenco of thg injuries inflicted on him. Ata trial before the 
Sessions Judge, charges of murder and of culpable homioéde not amounting 
to murder, “vere added to the charge of grievoys hurte The deposition of 
the deceased witness Yas put in and read at the Sessions trial. Raj was held 
that the evidence was admissible either under sec. 32 cl. 1 or sec. 33 ofthe 
Evidence Act, notwithstanding the additional charges before the Sessfons 
Court. fe 

In determining whether a declaration alleged to have been made by a 
deceased person is admissible as a dying declaration under s. 371, 
Oriminal Procedure Code, a Sessions Judge ought to direct his attention to 


e the point whether the declarant believal himself to be in danger of ap- 


proaching death. ‘The evidence of persons who cannot speak of their 
personal knowledge to such declaration should not be admitted; and in 
déciding whether the accused is guilty of tho charge of murdering the 
deceased declarant, the Court should confine itself to inquiring into the 
facts Which occurred on the day of murder. The evidence as to.the motives 
with which a prisoner commits an offence should be of the strictest kind 
(10 W: R. Or. J1). In the case of Bissorunjan Mukerji (6 W. R. Or. 75) 
it was held that a dying declaration is admissiblo in evidence in all 
criminal cases, provided all the conditions attaching toits admission have 
been fulfilled, andeis not confined to cases in which the death of the 
injured party is the sole object bf inquiry. There mus$ be some evidence 
of the state of the deceased person at the time of making the declaration. 
The Magistrate recording a dying declaration should put on record 
the answer of the declarant to a question touching hig knowledge or 
belief in his approgching death. In Nabin Krishna Mukerjes v. Rasik Lal 
Laha (I. L. R. 10 Cal 1047) it was held that the statement is net 
admissible under the English law, unlgss the death of the person who made 
it has ensued. Under the Indian Evidence Act the same rule will pgevail, 
inasmuch as the statement is admissible only in cases in which the cause of 
the death of the’ person who made it comes in question. : 
A declaration should be taken down Tn the exact words which the 
person who makes it uses, in order that it may be possible from thesę words 
to arrive precisely at what the person making the deelfrati¢n meant. When 
the statement is not the ipstssima verba of the person making it, *but is 
“composed of a mixture of questions and answers, there are several objections 
open'to its reception in evidence which, it is desirable, should not be open 
in cases in which the person has ao opportunity of cross-examination. In 
the first place, the qu8stions may, be leading questions, and ih the condition 


of a person making a dying declaration there is always great danger, of” 2 


d 
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leading questions ‘peing answered without their forc@and effect, being freely 
comprehended. In such circumstances the form of the dgclaration should be, 

e such that it would be possible to see what was the question and what was: 
the answer; g0 as to discover how much was suggested by the examining > 
Magfstrate and how mush was the production of the person making the 
statement. In this connection it has been observed by Cave, J.gin Reg. v.e 
Mitohgl-(17 Oox. O. O. 503, 507) that “it appears to me, therefore, that. a 
statement taken down.as thif was, giving the substance of questions and 
answers, cannot be said to be a declaration in such a sense as to make it 
admissible in evidence, and that this document cannot be admitted upon , 
, that ground.” 

Though dying declarations, when deliberately made under a solemn 
and religious sense of impending dissolution, and concerning circumstances 
Wherein the decedsed was not likely to be mistaken, are entitled to great 
weight if precisely identified, yet it is always to be recollected that the 
accused has not the power of cross-examination—a power quite as essential 
to the eliciting of all the truth ss the obligation of an oath can be—and 
that, where a witness has not a deep sense of accountability to- his’ 
Maker and an enlightened conscience, the passion of anger and the 
feelings ‘of revenge, or, in the case of mutual conflict, the natural 
desire of screening his own misconduct, may affect the truth and ac. 
curacy of his statements, and give a colour ¢o the transaction which, had 

~ further investigation been attainable, might have been proved to be 
- incorrect. Moreover, the particulars of the violence of which the deceased 
had apoken are likely to have occurred under circumstances of confusion and 
surprise calculated to prevent their being accurately observed, and leading 
bgth»to mistakes as to the identity of persons and to the “omission of facts . 
essentially imporjant to the completeness and truth of the narrative 
a % (Jackson v: Knifen, 2 John. 35). In estimating the weight to be given to. 
dying declarations in particular cases, the following circumstances, mention. 
* ed by Mr. Taylor should be borne in mind: (i) the danger of perjury in.’ 
~ fabricating declarations, the truth or falsehood of which itis impossible to." 
ascertain ; (ii) the danger of letting in incomplete statements which; 
thoygh true as fax as 3 they go, do not constitute the whole truth; (iii): the 
experionced fact that’ implicit reliance ¢annot iff all cases be placed:-upon, 
the declarations of a°dying man: for his body may have survived the ° 
, powers of hig mind ; or his recollection, if his senses are not impaired,@may ` 
not be perfect; or for the sake of case, and {0 be rid of. the importunity of 
those around him, he may. say or seem to say whatever ey choose to: 
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A.dying declaration*taken down by a head-constable in writing under 
sec. 162, Oriminal ¿Procedure Code, is admissible when the document 
itself is ptt in and formally proved by him., It is «not proper to allow 
him to give evidend> as to its purport orally ( Thakuria 7 °O. P. hi 
In the case of, Abdulla (I. L. R. 7 All. 3859 in a trial upo 
Charge of murder, it appeared that the deceased shortly after “her 
death was questioned by various persons as to the circumstances in 
which the injuries had been inflicted on® her,. and that she was 
at that time unable to speak but was conscious and able to make 
signs. Evidence was offered by the prosecution and admitted by the 
Sessions Judge, to prove the questions put to the deceased, and the signs. 
made by her in answer to such questions. It was held by the Full Bench 
(Mahmood, J., dissenting), that the questions andthe signs taken 
together might properly be regarded as “verbal statements ” mada 
by a person as ‘to the cause of her death within the meaning 
of‘ section 32 of the Evidence Act, and were, therefore, admissible 
in evidence under that section. In the case of Samiruddin (I. L. R. 8 Oal. 
211) which was followed in the case of Daulat Kunjra (6 0. W. N. 921) it 
was held that the dying statement of a deceased person must be taken in 
the presence. of the accused ; if not so taken, the writing can not be admitted 
to prove in the ordipary way by a person who heard it, and th writing 
may be used-for the purpose of refreshing witness’s memory. In the matter 
of Mathura Thakoor (6 0. W. N. 72) Ghose, J., held that’a declaration made 
by. a person in expectation of death recorded in the absence of the accused 
and in a language different from one in which it æ made by an officer who 
is not examined in the case can not properly be used in evidence against 


the accused and, at any rate, such a declaration should not be relied upon, 


in’ convicting the accused. Taylor, J., remarked witnesges should not 
be: allowed to prove a dying declaration as if it is a substantial 
piece of evidence in the case. The relevant fact-to be proved i$ the 
statement made by the deceased person admissible under section 32 of the 
Evidence Act, and that statement is not®the document made by the 
Magistrate but the, verbal Statement made by the deceased person. The 
only way vf proving a dying declaration is by the evidence of some witness 
who heard-it made, the witness being.at liberty to refresh his. memosy by 
referring to the note made by him or read over by him at or about the time 
statemé@nt is made. When such a declaration is not a continuous statement 
made by the dying person but is eligited in answer to one or more questions, 
the document to be really of use should clearly set out the exact questions 


put and the answers made to them: If the declarant be an accomplice his, -~ 


° 
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dying statement i ii admissible (R.,v. Tinckler). . ; j 
Dying declardtions must in general narrate. factg only ati ae: mere 
+ Opinions. But Taylor points,out that it is not necessary that the examination 
* of the decedapd should have been conducted after the mathner of interrogating 
a Wigness in the,cause,*though any departure from this mode may affect 
the’ gredibility of the declaration. The declaration should be complete? 
conveying the whole what the declarant intended to say. In the case of 
Mitchell (17 Oox. C. 02303) Save, J., remarked that the actual words of the 
deceased must be proved and not merely their substance. If the child be 
too young to be capable of having an idea of a future state, his declarations 
, are inadmissible. As to the effect of dying declarations Mr. Taylor observes . 
that though declarations, deliberately .made under a solemn sense of” 
impending death, and concerning circumstances, wherein the deceased is 
pot likely to be mistaken are entitled to great weight, it should always be 
recollected that the accused has not the power of cross-examination—a 
power often as effectual in eliciting the truth as the obligation of aif oath ; 
—and that where a witness has not a deep sense of accountability to hig 
Maker, feelings of anger or revenge, or in the case of mental conflict, the 
i natural dosire of screening his own misconduct, may affect the accuracy of 
his statements, and give a false colouring to the whole transaction. More- 
over, the particulars of the evidence to, which the decegsed had spoken are 
likely to have ocgurred under circumstetices of confusion and surprise 
æ calculated to prevent thsir baing azcurately observed and leading both to 
* mistakes as to the identity of persons and to the omission of facts essentially 
important to the completeness and truth of the narrative. It must be 
+ remembered that dying declarations aro evidence either for or against the 
prisoner. 


° e 

*. - RECENT ENGLISH CASES. 
e OonrEact—Contract to execute Works —Wrongful Seizure of Works bi 
~  Dofendants—Plaintif entitled to determine the contract. Where the 

appellants, having guaranteed the due performance of a contract made 
` with a municipal cofporation for the execution of works on its land, 
= agreed on the contractor’s default "with the respondent to complete the 
execution of the works on the.terms of the original contract, and in | 
effect delegated the supervision of the contract and all incidental aMange- 
ments to the corporation, and the corporation, according to the findings of 
_ the jury, improperly prevented the respqndent fron? proceeding with the 
~ gf§pulated expedition and wrongfully seizéd the works and extruded the 


tee ie 
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respondent :-w Meld, thet the appellants, having by their conduct conatituted 
the corporation theis agents and the delay being attributable to their acts, 
could not jistify the seizure and re-entry; and that the respondent was ° 
entitled to treat the tontract as at am end. and sue on -quantum meruit.” 
Dodder v. Slowey ( 1904,°A. 0. 442 ). ° . . de 

: Lisgt* Servant of Corporation—Liability of Oompany for Malicious 
Libel. A Corporation cannot be held to be incapable of malice so as *to be 
relieved of liability for malicious libel when published by its servant acting 
in the course of his employment. Although the servant may have had no 
actual authority, express or implied, to write,the libel complained of, 


containing statements against the plaiatiff which he knew to be untrue, if + 


he did so in the course of an employment which is authorized, the corpora- 
tion is liable. Citizens’ Life Assurance Company v. Brown (1904 A. C. 423). 
Morreacx—Olog on Equity of Redemption—Option to purchase Mort- 
gaged Stock—Stook—Limited Company, mortgage by. A mortgagee is not 
allowed at the time of the loan to enter into a contract for the purchase of 
the mortgaged property. A limited company borrowed money upon the 
security of their debenture stock subject to the lender having the option to 
purchase the stock at 40 per cent within twelve months; the loan to 
become due and payable with interest at thirty days’ notice on either side. 
Within the twelve months and before thé company gave notice of their 
intention to repay the loan, the Jender claimed to putolfase the stock at the 
agreed price :—Held, that the option was void, and that the company was 
entitled to redeem the loan on payment of principal, interest, and costs. 
Samuel v. Jarrah Timber and Wood Paving Corporation, Limited, (1904 
A. 0. 323 ). . , . 
Nursance—Overhanging tres—Damage—Injwnction, An action lies 
against an adjoining landowner for “allowing his trees to overhang the 


boundary to the damage of the plaintiffs crops. Smith v. Giddy ° (1904 
2 K. B. 48). 


‘ e p . 

, Water—Riparian Owner—Railway Gompany—Abstraction of Water 
for purposes wnconnected? with riparian tenement. The owney of a` 
tenement adjoining a natural stream has no right togltvertethe water. tœ a 
place outside the tenement, and there,consume it for purposes -unconnected 


ewith the tenement. A natural stream was crossed by "a railway line and 


flowed down toa mill. The railway company claimed the right to insert a 
pipe into the stream at the crossing (which was the only place where their 
land adjoined the stream), and to carry the water along their line to a` 


distant tank, and there to consunfe it in working their locomotive engines `% 
bd id 


3 34 ` 
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see the whole of their railway. If the pipe was used to it gull capacity 
it might not have substantially imjured the mill —Held, that the railway 

*company were not emtitled to carry out their proposal (which wes not for 
purposes cohpected with the land whare it crossed the stream), and that the 

yr Wes would be justéfied in stopping up the proposed pipe. McCartney 

v. and Lough Swilly Railway Company (1904, A.O. 301), * 


e e 


- CLEANING. 


° Judicial Precedent. 

F T HE principle that a decided opse has an authoritative and bind- 

ing force and, subject to certain well-known limitations, is to be 

followed in other similar cases is peculiar to the English common law, 

says a writer in Law Notes, who then goes on to discuss the subject fully as 

follows: The Roman law and the modern continental systems deriving 

from it reject the idea. Indeed, the Prussian and Austrian codes» have 

expressly provided that judgments shall not have the force of law, and in 

Prussia judicial reference either to the opinions of teachers of the law or to 

° previous judgments has been expressly forbidden. In other countries, such 

as Belgium and France, the recognized rule is that previous decisions are 

instructive as belonging to the body of existing “ jurisprudence,” but have 

no binding force. This notion was fixed in the Roman law by a constitu- 

= tion of one of the emperors, subsequently embodied in the Code VII, 45, 

* 13: Oum non exemplis sed legibus judicandum sit—a provision which was 

construed as prehibiting *the use of precedents altogether. This rule, 

e however, is much weakened when it is admitted that prior decisions can be 

logked to as a part of the “mass of scientific legal knowlédge to enlighten 

the mind of the judge and instruct his understanding. Such, in fact, are 

e” the results actually observed in countries like Germany and France, where 

reported cases are increasing in volume and are listened to, we are told, 

° with much respect. A,statutory provision denying to decided cases the 

e force of law inevitably tends to defeat itself. So great is the presumption 

that a case once fully considered has been decided’ rightly, that a like case 

afterwards coming befose the same or a similar’ tribunal must be decided 

e in the same way. Then, too, so great isthe power of habit or practice, 
ripening intoa custom, that we obey it as one of the fundamental laws of * 

. mind. Notto respond to this law would clearly end in chaos. e 

Tn the common law the doctrine of judigial precedent at an early day 

was pressed to its logical consequences, and so great has been the conve- 

aino and so just the results obtained by ifs application that it has never 


° 
` 


e 
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been doubtedeor questiéned. It has been found remarkably well adapted to 
the genius of English law, and the conscientious consideration which our 
judges havt always shown for facts has contribnted tolessen the danger of, 
its harmful application. To be sure, it is responsible | for the ydst bulk of 
our law. This is a defect of form, however, and is fully, compensatiel by 


* the richness of its substance. 


As early as 1304—and by the way, this is the earliest judicial + rgcogni- 
tion we have of the doctririe—we are informed’in Y. B. 34 Ed. I, p. 32, 
that Herle, J., ventured the admonition that the judgmentto be given in 
the case then under consideration would thereafter be appealed ¢o as a 


e precedent in every similar case brought in England. Sir Matthew Hale, i in, 


his History of the Common Law, ch. 4, was inclined to ascribe to decided ` 
cases an authority “less than law, but greater evidence thereof than the 
dpinion of any private person whatever.” Duck, in his treatise on the uge 
and authority of the civil law, denied the doctrine, on the authority of the 
passae above quoted from the Code of Justinian, and said that English judges 
in cases of difficulty are remitted to their own judgment and conscience, 

One of the most interesting questions connected with the subject of 
judicial precedent, and one that has developed much difference of opinion 
among jurists, is this: What is the exact nature of the function performed 
by the judge in deqiding a case presented to him for solution, 8specially in 
cases of first impression? Is the judgment a piece of indirect legislation, - 
as is insisted by Austin and his followers, or is it mefely declaratory of the 


law? Does the judge make law, or is he only an oracle giving utterance to e 


a principle already existent. ° e 

The latter is undoubtedly the view entertained by lawyers. Lt was 
given currency chiefly by Blackstone, although he does not state it in is 
clearest form, and its wide acceptance, aside from itg plausibility and 
convenience as a theory explanatory « of nearly all the facts is undoubtedly 
due to him. Sir Henry Summer Maine puts it more clearly than any other 
writer, as follows: “ When a group of facts comes þefore an English court 


for adjudication, the whole, course of discusion between the judge and ‘the - 


advocate assumes that no ‘question is, or can be, raised which will call for 
the application of any priticiples but old ones, or of any distinctions but 
such as have long since been® allowed It is taken absolutely for granted 
° that there is somewhere a rule of known law which will cover the facts of 
the déspute now litigated, and that, if auch a rule be not discowered, it is 
only that the necessary patience, knowledge, or acumen is not, forthcoming 
to detect it.” 3 : 


‘ Blackstone, who, as the most widely known expounder of the doctrine 
e e e 
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has borne the brunt of the different attacks made om it, says that the judge. 
is sworn to determine “not according to his own pyivate judgment but 
, according to the known laws and customs of the land, and is now delegated 
* to pronounce a new law but to maintain and expound the old; ” and farther. 
on, gpeakin& of overryled cases, he adds: “Bub even in such cases the 
subsdquent judgés do not pretend to make a new law, but to vindicate the” 
old from, misrepresentation. For if it be found that the former. decision is 
manifestly absurd or unjust, et i is declared, not that such sentence was bad 
law, but that it was not law.” 

Thg judge has always been looked upon as the repository of korida 
as to what is the rule or Custom of the realm applicable to each case, The 

* theory not only is that the rule exists, but that, in declaring it, the judge. 
only draws it forth from the inexhaustible “reservoir which feeds, or was 
supposed to feed, the common law. From the quaint old Dialogue of Doctor 
afid Student, by St. Germain, we get an idea of the various sources drawn 
upon for we are there told (ch. vii) that the law of England was grounded 
upon reason, the law of God, the general customs of the realm, sundry 
‘maxims, various particular customs, and on divers statutes made in 
Parliament. 

‘With the advent of Bentham and Austin the generally accepted notion 
formulated by Blackstone was subjected to scrutiny. By, this time the old 
. doctrine of the law of nature was finally exploded, and with it went down a 
vast deal of scaffolding that had been built up around legal ideas. 
, After the Reformation the law of God ceased to be quoted as direct authority; 
but the expressiqn “the reason of the common law” still supplied. some 
basis for the claim of the lawyers that thero was a source from which legal 
doctzines were drawn aliunde. 

“Austin, it will be remembered, entertained. the idea that in deciding 
cases the Judge exercises a species of faw-making power, or, as he called it, 
indirect legislation. He insisted that the judges sit by the sufferance of the 
sovereign, and that the rules of action laid down by them in deciding cases 
indirectly reflect the “will of the sovereign. The decision of a case is 
therefore the making of law. He emphatically bfushed aside “ the childish 
fiction Smployed by our judges that judiciary of common law is not made 
by them, but is a nfiraculous something, made by nobody, existing from 
eternity, and merely declared from time to time by the judges.” Province ® 
of juris., p-,655. g ry 

Here the schism began. Those who maintained the common-law 
notion that the function of the judge is jus dicere ang not jus. dare. were 

called upon to show, where the law. they declared was to be found.. Did 


e 
e . ? 
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they: work a eine of legal knowledge unknown and ,unrevealed to the 
public? True, efforts had been made to locate the mine, but these were 
unsuccessful. It was suggested that at one tinme the “judges might have 
found such a body of fnformation in the literature of the Roman law,, but ° 
the fact was that they did not. Austin saw clearly the logieal weakne$ mof 
“the old thedty. It is clearly seen upon inspection to be what Mr. Maing 
denominates a fiction. The simple fact is that a new decision or a defision 
overruling-a former one makes new law. The fictiof consisted in fitting 
that fact to the theory that it does not make new law. 
The ablest champion of the view entertained by followers of Blaékstone 
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e in recent years is Prof. W. G. Hammogd, who admits the inconsistencies 


and ‘many errors of the former statements of the rule, but who nevertheless 
holds that “the belief in a common law, of which all the precedents and 
décided cases are merely evidence, cannot be a delusion or a fictions’ 
See his note to Blackstone, ubi citat, and also Lieber’s Hermeneutics, ed. 
1880, p. 327. In supporting this view this learned writer lends his authority 
to the statement that “it is mistake to look in history for the origin. 
of the commoy law, because we cannot get back to a period when society 
existed at all and yet existed without it.’ This observation causes us to 

reflect that if this view be really true, the common law is like Melchizedek 

who, without fathe without mother, without descent, without beginning 
of years or end of life, abideth c&ntinually. Mr. Bishop with whom, as is, 
well known, the old doctrine of the law of nature, or divine law, hada 
dynamic force, stated the usual doctrine as attractively and as ac- 
curately as can be done: “The law is a system of printiples, and the 
principles are the law itself, while the cases are only to be received ir? the 
nature of evidence, tending more or less strongly to prove the principles’ 
First Book of the law, 103. This gtatement carefully *avoids any the. 

orizing as to the sourco of these principles. 

The theory so tenaciously advocated by Prof. Hammond and iets is 
obviously erroneous in failing to recongnize | the fact that unwritten lawaedo 
change, and that the judges change them by insensible modification as well 
as-direct adjudication. New social conditions alter the life of theepeople 
and bring new and different problems before the cottrty ur-law changes 
in the slow process of years as do other bodies of social facts, and this, too, 


*aside from legislation, which is not here considered. ‘The silent evolution 


of theélaw is much more manifest, because much more rapid, to-day than it, 
was'in Blackstone’s day. Time, avhich is the greatest of teachers, has done 
much to discredit the Wheory whigh Prof. Hammond so earnesty champions, 

Nearly -all the modern scholars, outside the logal profession, rejecte į it,” 


- 


Ta 
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Bentham, Augtin, Maine, and Profs. Digby, Hollayd and E. T. Olark may be 
mentioned as rejecfing it ; while among lawyers-Prof. 4 N. Pomeroy may be 
« mentioned in the same category. e 

s With lawyers generally the old formula is pretty*widely accepted. It 
issatharmless and, to sme degree, an elevating fiction to look upon the 
judge not as being a legislator and an originator of law, but on}y the oracle” 
of itsetérnal truth. 

There is one poixt at Which the dispute as to whether the judge makes 
law or only declares it becomes a question of vital moment. It was charged 
by Bentham that the decisions of judge-made are a species of ex post facto 

. law. This is undoubtedly true if Bantham was correct in treating judge- 
made law as a piece of indirect legislation, and consequently it would be a 
practical question whether or not such law should be given effect in every 
oase. It is interesting to note in this connection that the Supreme Court 
of the United States has felt the force of this argument, and on one point 
at least has held that judiciary law operates or may operate retroattively 
and impair contract rights. The question could hardly arise elsewhere 
than under a written constitution. As is well recognized, where a contract 
right comes into existence in a State of the Union and is held valid by the 
courts of that state, as then expounded by its tribunals andas the laws of 
of that state are then understood, no subsequent agtion of the state 


~ judiciary will be rggarded as establishing “its invalidity. This rule has 
bead 


been several times applied in municipal and railroad bond ‘cases. Walker 
* vs. Whitehead, 16. Wall., 314; Olcott vs. Supervisor, lb. 690: Taylor vs. 

Ypsilanti, 105 U. S. 71. A similar view has been taken in India where it 
is held that a decision reversing a former construction.— b. 8. H. i 
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Handy Guide to Patent Law and Practice. By GEORGE FREDERICK 
Emery, LL. M.,e of the Inner Temple, Barrister-at-Law. LONDON ; 
Effingham Wilson, Royal E&change, E. 0: Sweet and Maxwell, Ltd., 3 
Ohancery Lane, W. C. 1904. Demi 8vo. Pages xxxy and 361. Bries 
. l5anet. ° 7° 
THERE are many exhaustive and scholafly treatises on the Law of 
Patents ; but the one in our hands js probably the only book upon the sub-° 
ject that combines clearness with conciseness. The Law of Patents belongs 
to that braneh of the Law which claims the attention of the general publio 
equally with that of the legal profession, and it is n@small compliment to 
`a book of this class to say that it is written in a style, and is arranged in 





| September 1904) saa Sk 191 
such a manner, that evevy body who reads it is sure to obtain æ sufficient 
knowledge of the Lay of Patents as to make him pass current.” To the legal 
profession ié will appeal as a handy book of ready reference containing the 
law and practice of the Patents in all its details. We congratulate the 
learned author upon producing an excellent book on he Law of Patents fpd 

the well knqwn publishers upon its exquisite style of printing. p 





e 
Interpretation of Indian Statutes based onb Indign Case Law. By 
„AUGHORE Narn Gnose, B. L. late Subordinate Judge of Bankura, and 
SARAT CHANDRA Guosu, B. L. a member of the Judicial Brancheof the 
_ Provincial Civil Service of Bengal. Catourra *8. K. Lahiri-and Oo., 54 

College Street. 1904. Demi 8 vo. Pages lxvi and 485, Price Rs. 10. 

THE well known work of Maxwell on the Interpretation of Statutes, 
and latterly the work of Hardcastle on the Statutory law, were the only, 
works available toa lawyer in the interpretation of statutes. But both 
these works however excellent in their own way, are confined to the inter- 
pretation of the English statutes. The present authors are, therefore most 
happy in their selection ofthe theme, viz., the interpretation of Indian 
statutes:based‘bn Indian case law. The language of the English as well 
as the Indian Statutes being the same it is true that many of the cardi- 
nal rules of interpretation are bound to be identical in both the*countries. 
But it is at the same time obviows that some of the English rules of inter- 
pretation are, under the circumstances of India and its people, subject to 
modification in their application to Indian enactments ; while there are 


rules of interpretation which are peculiar to India, Thiseis not at all 


surprising but is inevitable, when one bears in mind the vast difference in 
the habits of the peBple in the two countries. The present volume there, 
fore is of special importance to the legal profession in Indja, where with 
the exception of the Hindu and Mahomedan laws, the entire litigation 
is governed by Indian statutes. The book is written by Babus Aghore Nath 
and Sarat Chandra, father and son, the former bringigg to bear his e 

rience of thirty years in the Subordinate Judiciary of Bengal, and the latter 
contributing his untiring irfdustry in searching and collating details. We 
have perused this modest bodk with great pleasure apd it sérikes us a8 gn 


admirable book upon the subject. It will, we are glad to say, befone long 


te a book of constant reference in the Indian Oourtsof Law. 
ea 5 © 
The Hindù Wills Act (XXI of 1870). By MAHENDRA OnanpRa, MAJUMDAR 
Pleader. Catourga: R. OamBray & Oo., 6 Hastings Street. 1904. 
_ Roy, 8vo, Pages lvi and 824. Price Rs. 10. 
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° Tar Hindu Wills Act, standing by itself, is indeed a varg short epiece 
of legislation.” It aonsists of six sections only: put seqion 2 of this enact- 

, ment makes applicable to Hindu wills, nearly 119 sections of the Indian 
, Succ8ssioneAct (X of 1865), and the Act has further to*be considered along 
wit the provisions of the Probate and Administration Act (¥ of 1881). It 
is HAthis extended scope that the Hindu Wills Act is commented wpon in 
the pgrtly volume before us. First, the sections of the Hindu, Wills Act > 
find ample annotation, at th¥ author’s hands.’ Secondly, the applied sections 
of the Indian Succession Act are reproduced, each followed by a copious 
commentary: and lastly, the provisions of the Probate and Administration 
Act receive their due share of attention. The commentaries and notes 
throughout this volume, are worked out with thoroughness and discrimina- 
tion. They are subdivided in appropriate groups. The notes are enriched 
E numerous pertinent English cases and plentiful extracts from standard 
nglish works upon the subject. The utility of this feature willbe appreciat- 
ed in mofussil towns, in most of which the English text books afd the 
English Reports are not available. The Indian cases incorporated into the 
commentaries are taken trom the Government as wellas priyate series of 
Reporte, thus making the Indian case-law as far complete as possible. Oases, 
English as well as Indian, are cited not after the manner of a digest, but are 
carefully welded into an annotation. Toillustrate, we would select s. 108 of 
ma, the Succession Certificate Act. The note# and commentaries upon this 
» section are subdividell into :—(1) the section ; (2) gift toa contingent class 
. and to a class upon contingency : (3) reason of the rule: (4) a corrollary: 
(5) exception. Under each of this group the law as evolved by English and 
Indian cases is succinctly stated. We recommend this ,bodk confidently to 


. the, profession. 
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MORTGAGES OF MOVEABLES. 


7 e 

T is by a series of experiments that man is able to attain to anything 
good, and it is all the more wonderful that Nature is able to shape its 
plants, its trees, and its animals, including man,—who fancying that he ds 
“ the creation’s heir ” is trying to monopolise everything for himself,—so 
perfetély, with so little care and without any direct intervention. A pas- 
sing wind carries the seed to the soil it wants, the clouds on their airy 
march send a timely shower, and the Sun lends his genial warmth, and 
the seed sprouts up and shows in course of time its stately form, far superior 
to anything that man with his much vaunted intellect has even been able 
to bring into existgnce. The littleness of man becomes also apparent when 


one studies the different systems of laws and finds out that man was for 


several centuries groping in the dark, stumbling over ‘everything that came 
in his way, and making egregrious blunders, and that with all the know- 
ledge and experience gained in the course of sevéral centuries, man has not 
yet been able to bring into exsistence a perfect system of Jurisprudence. 
Beginning with the crude forms of action, into some one of which itewgs 
the business of the lawyer to thrust his case in, man hase plodded on, and 
it must be admitted that he has shown asinine patience in- “putting up 
with all the defects and shortcomings for such a Jong time. Such is the 
presumptuousness of man, that he would assert at gvery step that he has 
framed a perfect Code of laws which would%uit all ages and all people, and 
would not recognise any right or transaction as to which the Oode jp silent. 


` Man would not believe that°there are more things dit the world than he 


knows of, and indeed he woutd not even recognise the possibility of the exist- 
ence of other things. His horison is circumscribed, and it is rarely that he 


sees@vith the help of some powerful telescope the distant nebulous stare . 


and makes out that there are other worlds and -other solar systems. “The 

shades of the prison ouse” are perhaps too thick for the trays of light to 

penetrate without a good deal of extrancous help, but man can get such” 
> s 
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help ‘ag be wants, fhe will but earnestly seek for it.e Let it bg recogyised 
that Jurisprudénce is but a progressive science, that it ig not for the jurist 
2nd the legislature to.force men to enter only into such transactions as 
have already been recognised, that as knowledge advances and the sphere of 
nota enlarges, new relations would come into extstence which could be 
re ed only by equity and good conscience, and that the degislature 
should pe.on the alert to recognise the new relations and to frame laws to 
legalise and to regulate those¥elations, and how much more easy it would 
.be to preserve everything in clear light and how much of friction and 
consequent loss of energy can be avoided. 
2. „The conflict in England betwgen Common Law and Equity, until 
“the fusion of the two into one, strikes every student of English Law as 
waste of energy which might well have been avoided. Oomuion Law in all 
its rigour had to be modified, and the legislature was of itself unable to 
effect the changes, and so, indirectly Equity had to make all the changes. 
Uncertainty of law, not a little of friction, and additional expenditur® had 
all to be put up with, and several superior intellects had to waste their 
energy on reconciling Common Law and Equity. Such is wan and his 
inertia; it requires a strong force to propel him and to give him the 
necessary momentum, : 
_ 8, Now, to our subject. Common Law did not reqpgnise mortgages 


menof moveables. Qommon Law recognised, in the case of immoveables, 


estates.created upon cénditionnamely those “whose existence depended upon 
ethe happening or not happening of some uncertain event.” The happening 
or not happeningsof the uneertain event may create or enlarge or finally 
defeat, the conditional estate. Under this category come the estates held in 
gage or, pledge, which were of two kinds, vivum vadiwm or living pledge, 
and mortuum vadium or dead ‘pledge or otherwise mortgage. Under the 
Transfer of.Property Act, vivum vadium will be usufructuary mortgage, 
and the characteristic of it is that the rents and profits of the land 
mortgaged go to detray ethe principaland iaterest, and the land or pledge 
survives the debt.“  Mortuwm*vadiwm is when a man borrows of another 
a sum, and grants him an estate in fee or for a fess interest on condition f 
. that if he the mostgagos shall repay the mortgagee the said sum (generally 
with interest thereon at a fixed rate) on a cerfain day mentioned in the 
deed, that then the mortgagor may re-enter cn the estate so granted in 


. pledge; or as is now the usual way, that then the mortgagee shall re-coftvey 


the estate. to the mortgagor.” It is also usual to insert a provision to 

the effect that the mortgagor shall hold theJand till te day assigned for 

payment, At Omomon Law the mortgagor on his failing to pay the money 
e 


+ 
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on the day fined forfeiiéd, his estate which became vested af once ‘in the 
mortgagee. But Equity, enevertheless, gave the mortgagor the right to 
redeem on*payment of the principal,intarest and costs, While the mortgagor * 
was thus-given the equity of redemption, the mortgagee’s rightefo foreglose* 
was also recognised by Courts of Equity, andthe mértgagea, might brihgea 
suit fot forælosure and thus obtain an absolute title as against the mortgagor . 

4. Four forms of mortgage mere also knoyn to the Romans,” namely 
contractus fiducia, manoipatio, pignus and hypothecas The first two were 
in the nature of an English mortgage. The contract of pignus, resembled ` 
the pledge of moveables. In the last form of mortgage, the due pdysession 

e of the property pledged remained with the debtor. The mancipatio trans.. 
ferred both the property and possession to the creditor, while the pignus, 
transferred only the possession to the debtor, and the hypotheoa did not 
transfer even the possession to the debtor. . 

5. Mortgages were not unknown to Hindus and Mohammadans. Their 
laws, however, recognised no distinction between mortgages of land and 
pledges of moveabie property. Transfer of possession was in both cases 
necessary ang no period need be specified (I. L. R.6 Bom. 168 and 490). 
A second mortgage was not allowed by the Hindu Law, and in fact it was 
considered to be a crime punishable by whipping or even death, Usurious 
, transactions were dorbidden by Mahomadan law, but ‘full security might be 
taken for the money lent. Usuffhotuary mortgages,mortgages by conditional ” 
gale and simple mortgages were in vogue. The Hindu mortgage differed from 
the Mahomedan mortgage, bye-ul-wufa, in this, namely, that while in the ° 
former there was the contract for future sale, “the latter’ transferred the 
property at once with a condition for resale. Prior to the passing ofthe ° 
Transfer of Property Act, it was considered that a mortgage by conditiénal’ 
sale executed itselfon breach of the gondition (13 M. L*A. 560, I. L. R. L 
Mad. 1. P. o.—but see I. L. R. 2 Bom. 231) as the English law was aongidered < 
to be inapplicable to India, The Transfer of Property Act has now codified’ 
the law of mortgages of immovoables alone, -thorgh the mortgagese of 
policies, ships, furniture, cattle and other moveable property are very 7 
common. The Select Committee appointed to consider the Traasfer of 
Property Bill pointed out that the mortgages of move&blqs fequired separate 

treatment, but no action appears to shave yet been taken to codify the law 
of mortgages of moveables. 

Bailpents in English Law are of aa kinds: Deposit, Mandate, 
Commodate, Mutuum, Pawn andeHire. It is necessary to observe that in all 
the transactions the Possession ig transferred to the- bailee. For instance, - 


when goods are _ pledged, they are delivered to some one as Seg efor” å 


x: e 
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money borrowed of him by the bailor. It is essential that there should be 
a delivery of the plédge either actual or construgtive, gs by a transfer of a 
« bill of lading, the key of a warehouse &e. : 
+ 7 Thére may, however, be other kinds of trarfsactions relating to 
mertables involving no “transfer of possession. It is in the power of any 
persdh to undertake to door desist from doing something in® respect of 
some moveable property inqis possession for valuable consideration, and 
the person from whomethe cohsideration proceeds may tvell sue for enforcing 
- the promise. It is but right that such contracts should be recognised*by 
law, provided that the terms are certain and are not immoral, illegal, or 
„ opposed to public policy. " The most,common class of transactions is the 
mortgage of moveables for the purpose of raising of loans. Possession 
is not delivered over to the mortgagee, and generally a document is 
executed by the mortgagor specifying therein the chattels or other-moveables 
mortgaged, It is not easy to’ decide whether such transactions are valid 
and what the rights and liabilities are of the mortgagor and mortgagee 
inter sg- Further complications sometimes arise when there are bona fide 
purchasers for value who claim the properties mortgaged. é 
8. Itis, however, necessary to observe that even in the case of 
immoveables, it is extremely difficult to find out whether the person’ who 
calls himself the owner has good title or not, in spite of the fact that the 
~ = law requires that ęyery important transa®tion should be in writing and 
> registered. It has not till now been found possible to record titles even as 
° regards immoveable property; and numerous instances of fraud have come 
to light. It is therefore neteasary that every transaction should be made 
»* as public as possible with due regard to convenience and gxpediency. It is 
perifaps possible in the case of-immoveables to make ita rule that every 
person who has got anything todo wigh any immoveable property should 
*, give dug iptimation to some publie officer whose function it is to record 
the transactions in a convenient register. But in the case of moveables this 
is not possible and the anly evidence as to title will in most cases be the 
»~e fact of possession. Further it fs extremely diffoult to identify certain 
kinds of, moveables, and there are some moveables which are perishable in 
their nature. It*is pòte therefore good policy to recognise mortgages of 
movéabtes without transfer of possession, either actual or constructive ex- š 
cept where there is`clear advantage, gained. 
' . ‘9, ` Hypothecation of moveables has, in fact, in some cases. bedn re- 
_cognised by tke Oourts in India (I. L.R. ¥ AU. 855; I. L.R. 10 AU. 20; 3 
N. W. P, 54 & Ti; and 2 Mad. H. 0. R. 474), It mit, however, be ob- 
7 “sored that in none of the cases, the question as tọ the validity of the 
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transgction wgg " definitoly raised. “The two cases reported in 3N. W. P. 
High Court Reports wonld gather show that the High Court considered that 
the transfew of possession was a necessary (f) incident the absence of which , 
would throw suspiciog on the bona fideg of the transaction. Mr. Ghose in his, 
work on the Law of Mortgages in India (3rd Edision at p. 147) obseftyes 
* that though the Indian Contract Act does not deal with the epee 
of immoveable property, it does not follow that sugh transactions areeinyalid. 
It may be taken for granted that neither Rt d Transfer of Property Act 
norethe Contract Act deals with the mortgage of moveables. If the mort- . 
gage of moveables without transfer of possession is recognised, a good deal 
e of the time of the Courts will be taken, up in identifying the moveables 
mortgaged. Further such mortgages would spring up like mushrooms in ° 
order to defraud creditors,and in all execution proceedings the claims set up 
would be innumerable, and the judgment oreditor would probably find his 
decree useless. Further bona fide purchasers for value cannot be secure of 
their title to the things purchased, and claims may be put forward after the 
lapse of considerable time, when no proper evidence may bə forthcoming. 
These are some of the points which the Legislature will have to consider, 
when legislation regarding the mortgage of moveables is undertaken. On 
the other hand, the mortgage of growing crops, or of crops that may hereafter 
come into existenge, of trees standing on land, of machinery “&c. may be 
recognised, as it will be beneficial to the society. The Property can easily . 
be identified, and it will not be easy for the owhers to conceal the 
transactions, Rules may well be framed to make the transactions more . 
public, andit may be made incumbent on ths parties to such transactions 
to have them entered in public registers easily accessible to the public, In 
England, the Bills‘of Sale Acts provide for the mortgage of moveables, ang 
the provisions of those Acts may „be consulted with advantage when 
legislation is undertaken in this country. 

10. The provisions of the Indian Contract Act are by no "means 
exhaustive, and the Indian Oontract Act does noterepeal the Hindu gnd 
Mahomedan Law of contract except in so ffr as the latter is inconsistent e 
with the provisions of the Act. The Civil Oourts Acts do not prohibit 
the mofussil Courts from recognising the rules of Htqdusand Mahomedan 
a Law, especially when the riles have the force of customary law. ‘In the 

Presidency Towns, the High Oourts in the exercise of their original civil 
jurisdiction have to administer Hindu Law to Hindus and Mahomedan Law 
to Mahomedans except in so faras the Legislature has modified those 
laws. So far as the fortgages of moveables are concerned, the Legislature 
has not modified the old Law, gnd it follows that the civil Courts should 7 
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Siani the old Law, until there is legislation or the sabri The old 
law then requires tfansfer ot possession in order tp compjete the transaction, 
eand consequently mortgage of moveables without transfor of poSsession is 
not valid, (Qf course possession may be retransferred dfter the transaction 
iss cåmpleted by „delivery of possession, and then further complications 
would arise, ° 
14. * If, then, the hypotecation of moveables is not valid, there will be 
great inconvenience t the society. Trade will be hampered, and the people 
* will be impoverished. The poor tenants will not be able to raise mortey, 
and their lands will go tothe sowcars. So, the matter requires early 
, attention. ° : e 
12. The subject under consideration is no doubt capable of fuller 
treatment, but the attempt here has been merely to draw the attention of 
the public to the importance of the subject and to the necessity for early 
Legislation in the matter. There are lawyers who would advocate a complex 
system of law which would give them plenty of work, but that would mean 
feeding the lawyers at the expense of the general public. Hash branch of 
knowledge has become so very extensive that there is hardlyg¢ime for any 
man: to master more than one branch of knowladge and competition is get- 
ting keener gnd keener. But every man must know his rights, and duties, 
for otherwise he will have to figure frequently in the Coasts of aw. It is, 
“therefore, absolutelyenecessary that as civilisation advances, and the sphere 
of activity increases, the laws should be made clearer, simple and easily 
* accessible to all. Probably in the larger centres of civilisation, a free public 
library ‘will hav to be established at the expense of Government. The 
e* work for the lawyers will not on that account diminish, pnd they will pro- 
baig be consulted more ‘often by the better educated public. 


-* 


$ e THINKER, 
- . RECENT ENGLISH CASES, 


AsslanmEnt—Mortgage—Notics—Notice by Exeoutors of Assignes—Aok- 
nowjedgment i im Deed dy Morigagor of receipt of Money—Right to recover 

* Amount acknowlellged—Judicature Act 1873 (36 &37Vict. c. 66), 8. 25; subs. 
6. Asolicitor was instridted by the defendants to procure a loan of a specified 

. amount,on the security of property belonging to them. A mortgageMleed 

` was prepared and executed by the defendants, purporting to be in considera- 
tion of the specified amount, the receipt whereof was gacknowledged in the 
hody., of the deed, The solicitor himself advanced a sum of money the 


s 
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amougt of which was dip as but the deed was made ik: in the name of a 


clerk in the solicitog’s officg as mortgagee. The mortg&ge debt was subse- 


quently assigned to the solicitor and by him, by way of sub-mortgage, to the » 


plaintiffs’ testator, fo? whom he was algo acting as solicitor for ,the invest~ 
ment of money on mortgage. The solicitor and thetestator of the plaintifs 


* died without giving to the defendants any notice of the assignments? ‘but 


notice was subsequently given by the plainti 7 both assignmerttse and 
this action was brought in their hames upon thé covegants in the principal 
deed to recover the amount specified therein :—Held, that, as the plaintiffs 
were entitled in equity to all the rights of the mortgagee aake principal, 
deed, the notice ot the assignments gjven by them was effectual to give 
them a legal title to sue upon the covenants contained in that deed.: Held, 
also, that the testator of the plaintiffs not having had actual or constructive 
notice that the amount specified in the mortgage deed had not been paid, 
the plaintiffs were entitled to rely on the acknowledgment contained in that 
deed, 8nd to recover the amount therein stated to have been received, 
Buteman v. Hunt (1904, 2 K. B, 530). 

MARTER p AND Sznvant—Negligence— Master's Liability—Nursing 
Associution—Contract to supply Nurse—Injury to Patient through 
Negligence of Nurse. The detendants wero an association whose objèct 
was to provide for {he supply of duly qualified nurses to attend on the sick 
in a certain neighbourhood. Te association for that purpose appointed 
and paid salaries to nurses, for whose services they made charges to persons 
on whose application the nurses were supplied. The association issued, 
printed rules and regulations with regard to the duties of their nurses and 
other matters with a view as well to the protection of the nurses as to 
ensuring their efficiency while engaged in nursing. These regulations 
provided for the exercise of certaig supervision over he nurses by a 
superintendent appointed by the association ; but, with regard to fhe work 
of a nurse while engaged in nursing a patient, it was provided (inter alia) 
that, while so engaged, she should not absent herselffrom duty without the 
permission of the patient's friends, and that she should implicitly follow 
the instructions of the patient’ s medical men, A form, which was gent out 
by: the association upon "supplying nurses, inditate? to the person 
„ĉPpplying for the nuse that, while engaged in nursing “the patieħt, the 
“nurse was to be regarded as employed py that person. Two nurses were 
suppfted by the association for the purpose of nursing the femdle plaintiff 
through an operation which was about to be performed upon he» by a medical 
man in attendance u$on her. An,injury was occasioned to the female plaint: 


ifl thicugh the negligence of the nurses, or one of them, while engaged in” 


. ° 
e 
200 a THE BOMBAY LAW REPORTER. - [Von "vi. 
d e 
nursing her :—Held, that, upon the true construgtion of the edocumeats in 
relation to the supply of the nurses, the contract of theeassociation was, not 
e to nuyse the female plaintif through the agency of the nurses astheir serv- 
santa, but nigrely to procure for her duly qualified nurse, and that the nurses 
were not, in nurging the female plaintiff, acting a8 the servants of the-asso- 
ciatién ; and therefore the defendants were not liable in respevt of negli- 
gencesof the nurses supplieg by them. Hall v. Lees (1904, 2 K. B. 602). 
PRINGIPAL AND AGENT.—Scope of Authority—Power of Attorney— 
* Power to sell Property belonging to Principal—Property held as Mortgages 
—Morgagee’s Statutory Power of Sale—Power to give Discharge for Mort- 
- gage Money (44 & 45 Vict. c. 41), 8. 24, aub-3.4 A power of attorney autho- 
rized the agent to sell any real or personal property then or thereafter 
belonging to the principal, and also to receive and give a discharge for 
amy moneys then or thereafter owing to the principal by virtue of any 
security :—Held, that it did not authorize the agent to sell property held 
by the principal as mortgagee under the mortgagee’s statutory power of 
sale. In re DowsoN AND JENKINS’s ContRact (1904, 2 Ch. 219). 


GLEANINGS. 


Overcrowding in Trains. 

O 8T persons have suffered from the inconvenience of travelling in 
an overcrowded carriage in a railway train, and have no doubt spe~ 
culated whether there wasany law,to prevent its recurrence. So far as the 
railway company are conccrned there seems to be very little to prevent 
thop from issuing tickets for a much larger number of þersons than they 
ĉan carry, and permitting them to crowd into the carriages. In the case 
of omnibuses and tramcars it is othefwise, for byelaws enable the police to 
interfere? and to prevent overcrowding, and proceedings take place both 

against the companies, and against the passengers who offend. 


* The byelaws of railway cofipanics certainly deal with the subject, but 
not in such a manner as to make the company lable. This, of course, is to 
be expected, as èt ig the railway company whith makes the byelaws. The 
regulation bye- law’ approved by thaBoard of Trade provides “that any 
passenger persisting ih entering a carriage or compartment of a cartiage® 
containing<he full number of persons which it is constructed to @nvey 
when any such person objects to his so enteying the carriage or compartment, 
is hereby subj ected to a penalty not exceeding forty ghillings.” It will be 

~ seen that this byelaw pinees the burden of objecting on tho other passengers, 
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and i¢ is not very clear how they cau onforce their rights if the RTS 
company does not assist them. 
In a general way, however, the passengers in a carriage do “not ebject 


so much to the condutt of the other passengers in getting into adull carriage” 


as to the fact that the railway company have “not provided suffichent: 
accommodation for all the persons desirous of travelling. It As the 
company that is really at fault, and not thef#passengers, and it fs the 
company which gets the benefit when sixteen perstns are carried in a 


carriage which is constructed to carry ten. Of course, it ig well) known - 


that certain railway companies are unable to supply the necessary 
accommodation, at least at certain houses of the day. This is particularly 
so in the case of trains going to the suburbs of large towns, and a very 
difficult problem is raised, for on the one hand persons desire to get to or 
from their work, while the railway company, for physical reasons, cannot 
run longer or more frequent trains. So long, however, as passengers tolerate 
the ixftonvenience of overcrowding, just so long will the company take 
before they set about amending matters by widening their lines or making 
other necessagy extensions. 

As a general proposition of law it is a breach of the duty of a railway 
company to permit overcrowding. In the Metropolitan Railway Company 
v. Jackson, 8 App.eCas. 193, Lord Blackburn said: “The company, I 
think, ought to take reasonable steps to prevent people getting into 
carriages already full,” and Lord Cairne said that it was negligence to 
allow more than the proper number of passengers to get intoa carriage 
and that a company ought to have a sufficient staff to prevént persons get- 
ting in when the carriage was already full. We have the duty ofthe 


railway company, in this respect, clearly laid down by the House of Lords® 


but the real difficulty is to find the reedy when the confpany neglect to 
perform that duty. It is rather difficult to estimate the damages eaused 
by the inconvenience ; in most cases they are trifling and would not in any 
sense repay the cost of the litigation. It is difficult t® see how the remedy 
by injunction would be available, although, perhaps, the Attorney-General 
in the name of the public, might obtain an injunction | to restrain a rail- 
way company from continuing to permit overcrowded*traing’to be run, ° 
There have been a few cases in. which claims haye, been made against 
‘railway companies for damages for injuries alleged to have been occasioned 
by red¥on of overcrowding. In these cases there has generally been no 
question as to the fact of overcrowding, but the difficulty has I¢in in show- 


ing that the injury wa} due to that-cause. When an accident happens it, 


is not enough to show that there has been negligence on the part of the 
I 26 : 


. . _e 
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company; it nfist bæshown further that the negliertce was thé direct cause 
of the accident and the burden of proof is on the plafntiff. Tọ use the 
* yords bf Lord Cairne in the ‘above case: “ Tho negligence must in some 
way. “connect” itself, or þe connected” by evidence, with the accident.” 
Another propositfon was also l}id down in that case, namely, that it is the’ e 
duty of the judge to say whether any facts have been established by evidence 
from which negligence may Ye reasonably inferred. The jurors have to say 
. whether from those facts, when submitted to them, negligence ought to bè 
inferred, These functions of judge and jury must be kept clearly distinct, 

In the above case, the plaintiff had had his thumb crushed in shutting 

“tho door of the carriage. ft was showh that three persons had forced them- e 
selves into the carriage at Ta station after the carriage was full. 
When the accident happened the plaintiff had been standing up to prevent 
éthers entering. The train had then started and the plaintiff, to save 
hiniself from falling, had put his hand upon the edge of the door. At, that 
moment a railway porter cme up, pushed away the persons trying tö got 
in, “and slammed the door, and in doing so crushed the plaintiff's thumb. 
The House of Lords held that these facts did not show that theeccident was 
in any ‘way due to the overcrowding and that the judge at the trial should 
have so diretted the jury. ` 

.,. The cage of Oobb v. Great Western Raihyay Compan, [1894] A. o. 419, 
afso went to the Howse of Lords, and the plaintiff failed because he was 

+ nnable to show that the overcrowding was the cause of his loss. In that case 
the statement of plaim alleged that while the train was stopping at a sta- 
tion, and the plaintiff was sitting in a full carriage, a gang of sixteen men 
entered the carriage and robbed him of a considerable sam. It was said 
that the railway company ought to have prevented this overcrowding, which 
facilitated the hustling and robbing, ft was also said that if the station 
master*h# not started the train immediately after the complaint `of the 
plaintiff was made to ein, the men could have been searched, and’ thé 
money thereby recovered. It was held that the statement of claim disclosed 
no cause of action because it did not show thatethe overcrowding of the 
carriagé did in fact cpnduce directly or indirectly to the robbery and as to 
starting the traim tRe company owed no duty te the plaintif to delay it in 
order to have the memarresteq. 

The mgst recent case is Hoyle’v. Lancashire and Yorkshire Rajjway 
Company, “Times ” July -25th; 1904.- In that case the defendant was 
travelling ina, train so overcrowded that’ she, with about thirty others, 

~ were accommodated in the guard’s va&. In gotting out she caught 
hèr foot between the platform and the foot-board and was theréby in- 


ejuted. There yas evidence that in getting out she was pushed by 
° 2 ' 
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somébody béhind her. e The jury found that the injuries were due to, 
negligence on the pårt of the company in putting the passengers into the 
guard’s van and allowing overcrowding, and tltey assessed the damages at® 
2001. The Court of Appeal thought th&t in this case there was evidence that e 
e the oyercrowding. might be the cause of the injury and ¢hat the case, Was 
properly left to the j jury. 
Those decisions show that jt is by no meagfs an easy matter to fecover, 
damages by reason of overcrowding, and, practically*speaking, a passenger 
hag no real remedy against a failWay company for the incoyyenience and ` 
annoyance he may suffer. There is, however, a mistaken idea “current 
e among the public that they may travel in a train if once they have taken a. 
ticket, whether thcre is room in it or not. This is not the law. At inter- 
mediate stations fares are taken and tickets issued conditional only on there 
being room in the train, -and if there is not sufficient room, persons goiag 
the Iqngest distances are entitled to the preference. At an intermediate 
station it therefore follows that a person cannot as of right claim to have 
accommodation provided for him, and if he enters and remains ina carriage 
previously fudl he does so only with the permission -and by the courtesy óf 
the passengers already there. In the case of terminal stations the law is ° 
rather diferent. The railway company are practically boungl to provide 
accommodation for*all persons to whom they issue tickets for a particular 
train, but on the other hand a passenger must be at the station sufficiently” 
early to give the company reasonable time to get the carriages ready, “As 
the overcrowding is frequently cansed by persons arriving at thé’ läst ° 
moment, these persons at least should remember that they have no lega] 
rights to ‘travel bysthe train if it is full. They would, however, bé greatly * 
offended and inconvenienced if the company closed the gates of admissién 4o 
the train a few minutes before the train starts. After “all, there must be’a 
certain amount of give and take in these matters ; ‘but at the same time we "o, 
think railway companies might exercise rather more supervision than they 
do to prevent overcrowding, . especially by those tins in which it ocqirs 
daily. If it isa breach of duty to allow it to occur on one occasion, daily , 


i RTOs will not make it right— Justice TETT j e 
e i : 
Obstruction. of Aucient Lighta’ à a ee, Sr 


Ki) H E case of Colls v. Home and Colonial Stores, Limited, [1904 } A. 0. 

179, is of great interest in two ways. For the first time’the House.of - 
Lords were called on to lay dowh the test of what. amounts to an obstruction 
to light, a. question Æ considerable practical. importance on which a serious 
conflict of. opinion had existed, and on which the law Lords tovorsod the © 
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decision of theeCour of Appeal, at the same time overruling the decisivn of 
the Court of Appeal in the earlier case of Warren*v. Brown [ 1902 ] 1 K. B. 
"15. ‘Phe effect was to restofe the judgment of Joyce, J, in the case under 
~ Teview, ando approve, in highly tomplimentary fashion, the critical 
discfigsion of cases in the judgment of Wright, } , in Warren v. Brown, » 
[ me 2 Q. B. 722. In doing this, moreover, they took occasion to consider 
the nafure and extent of thNyight to light in a manner which appears to go 
, to the very root of the *principles which govern this branch of English law. 
* When the texfbook writers undertake to furnish an exhaustive account of 
the oldér cases in the light of this authoritative decision, they will find 
»thomselyes confronted with a task of fo small difficulty, if, indeed, they do e 
not need to recast substantial porticns of their treatment of the subject. 
The action was brought for an injunction to restrain the erection of a 
bifilding forty-two feet high, in a street in Shoreditch forty-one feet wide, 
the lessee of the building on the opposite side alleging that his light would 
thereby be obstructed. Joyce, J., who tried the action, found that although 
the building complained of had appreciably diminished the light which the 
plaintiffs had previously enjoyed, the selling .or letting walue of their 
: premises had not been affected, and that they would still be well and suffici- 
ently lighteg for all ordinary purposes of occupancy as a place of business. 
The opinion ofthe learned judge was either approved or assumed as a 
° conclusive finding of fact throughout the legal argument, but his lordship 
refused an injunction on the ground that there was no actionable injury. 
A ” The Court of Appeal, on the other band, granted a mandatory injunction to 
pull down.so mich of thê new building as interfered with the plaintiffs’ 
e* ancidnt lights, as theretofore enjoyed, on the ground that the interference 
with the ancient lights was “substantial” and caused “real damage” to 
the plaintiffs: The House of Lords, as we have said, reversed this decision 
.e therein following and approving the opinion of several distinguished judges, 
E of whom in recent times, James L. J., was perhaps the most notable. (Sec 
Kalk v. Pearson, L. R.°6 Ch. 8Q0; City of London Brewery Company v. 
e ° © Tennant, L. R. 9 Ch. 212.) 
The question of law, as stated by the LardkChanesioe. w was as follows: 
e ‘After an enjoyment 8f light for twenty yeays, or, if the question arose 
s before the Prescription, Act, for such £ period as would justify the presump- e 
tion ofa lost grant, would the owner of the tenement in respect of which 
such enjoyment had been possessed be entitled to all the light without any 
diminution whatsoever at end of sucha périod?” And the effect of their 
= lordships’ decision cannot be better statedethan in the words of Lord Davey, 
e “Apcording to both principle and authority, Iam of @pinion that tho 
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owndt or oceifpier of the dominant tenement is entitled fo the, uninterrupted 
access through his Sncienf windows of a quantity of light, the measure of 
which is what is pequired for the ordinary purposes of inhabitancy or® 
business of the tenement according to the ordinary notions of mankind, and 
that the question for what purpose hé has thought fit to use that light, “or 
the. mode in which he finds it convenient to arrango the internal stricture 
of his tenement does not affect the question. ghe actual user will fleithor 
increase nor diminish the right. The single questioħ in these cases is still 
what it was in the days of Lord Hardwicke and Lord Eldog—whether tha" 
construction complained of is a nuisance.’ 

The practical consequences of ths decision are apparent, and indeed its 
is not too much to say thatthe decision was largely governed by a whole- 
some and direct regard to practical convenience. The Lord Chancellor 
protested that the principle urderlying the decision of the Court of Appêal 
if cayried out to its strict logical conclusion, would render it almost impos- 
sible for towns to grow, and would formidably restrict the rights of people 
to utilize their own Jand. One practical effect is rather to rehabilitate the 
old “rule of 45 degrees.” The Metropolitan Local Management Acts 
imposed a statutory rule that the height of a building in any new, street 
should not exceed the width of the strect, in other words that the buildings 
on one side of the*street should subtend an angle not exceeding 45 degrees 
at the baso of the building on the opposite side of tke street. This rule, 
introduced for the protection of the public has often been used by surveyors, | 
and even recognized by the courts, asa working rule for determining the ” 
rights of adjoining owners in questions of ancient lights.” It has long been 
decided that there is no such rule of law, and in the case under review 
Vaughan Williams,L. J., even expressed a doubt whether the supposed rile 
could now be regarded even as a rowgh measure of the rights of the owner 
or occupier of ancient lights. But Lord Davey, after stating the question- to 
bo always one of nuisance, observed: “ The experience of surveyors who arc 
practically convetsant with this matter igentitled*to great respect, Ae*Mr, 


Vigers states in his evidence, they have adopted a working rule for the ° 


purpose of advising those who consult them and settling differences by 

negotiation, The rule of 4$ degrees is not, of courke,*a fule of law, ahd ‘is 

`- not applicable to every case, - But I agree with. Lord Selborne Y City of 

Logdon Brewery Company v. Tennant; L. R. 9 Ch, 212, at p. 220), that it 

may preperly be used as prima facie evidence, ” i 
It was strongly argued thåt the test for which the defendants contended 

was an uncertain ofic ; but tho®Lord Chancellor observed that “ what may 


~ 
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_ bevwalled the uncertainty of the test may also be described abits elasticity 
A dweller in towns can not expect to have ag pufe air, "as free from smoke; 

* smelhand noise, as if ho diyed in the coyntry,.and distant from other 

* dwellings, and yet an excess of smok8, smell, and noisc, may give a cause: 
of action, but im each of such cases it becomes a question of degree,” and the e 
question is in each case whether it amounts toa nuisance whith will: ee 
a-right Of action, ? 
‘The true thooretival intorest of the decision of the House of Loris ies 
in the appagent oscillation of the reasoning between the. two ideas. of 
easement and nuisance. Tt i is almost as if they had lifted the, question-of 

e Obstruction to light from the law of property and placed it down amid the e 

Jaw of torts. So Sir Frederick Pollock, in summarizing the recent caseg on 

the subject, almost apologizes for digressing from the law of torts into the 
law of easements, Law of Torta (6th edit.) p. 399. But the two ideas arc 

distinguishable, and no satisfactory explanation of the relation between 
themi;.as regards obstruction to light, appears to exist. 

«  >:lt igs a remarkable fact that the two cases on which the Lord Chancellor 
relied: cannot be said to have certainly turned on “ancient lights” at all. 

-As:vegards the case before Lord Hardwicke ( Fishmongers’ Company v. Hast 

India Company, 1 Dick.-163), the reporter at all events did not go: under- 

stand. the actual effect of the judgment;- for heresis his headnote: 

‘t Application for ax jnjunetion to restrain Suilding sọ as to stop up lights, 

not being ancient lights, refused,” And in the case before Lord Cranworth, 


* T.C., not only is there no mention of ancient lights, but the question is 


stated to be “ whether thefe has been such an interference with the light 
and air reaching the plaintiff s house as to cause mategial annoyance to 
ehde who occupy it ”—“ whether the obstruction complained of is such as 
to deprive the complaining party ofsuch a supply of light and air as he 
mighteregsonably calculate on: enjoying,” Clark v. Clark, L. R. L Oh. 16. 
‘These expressions are appropriate to the ‘questions of nuisance apart from 
amy question of preser@ptiye yight to light or air. 
To put the matter in ‘another way, if, as he Lord Ohancellor 88y8, 

e lighte like air, | is the common property of all, pr, to speak more accurately, 
it ts the common right all to enjoy it, butitjs the exclusive property of 
none,’ * why should it be necessary to plead rescription at all in order to, 
sustain an action for nujsance f ‘There is a hiatus in the legal theory, 
And Lord Davey observed that in Aldred’s case (9 Rep. 57b) the hindrance 
of light is treated i in the same category'as the nuisance of fouling the air by 
. Pigstyes. ” Truc ; but you do not need to enjoy immunity from malodorous 
xbalations for twenty years before you can compel your neighbur to cease 
e eo 
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from $olluting your share of the atmosphere. — Nor i is prescription necessary: 
to: protect 4 dwellor tn tom or country from “an excess ‘Of smoke, smell or 


noise,” to use the words of the Lord Chancellor atroady quoted ; why, then, . 


should it be necessary in the case of likht ? ` . K 
Or the question may be stated thus :. In the cabe of light, if nuisance 
is the test Of obstruction, why should it be necessary to set up. abtual 
enjoyment as of right for twenty years in ordergb maintain an actidn for 
nuisance? ‘In tha other cases referred.to above *as if they were on 
the Same footing, it is not necessary to do more than declage that.‘ the 
plaintiff was possessed of a tenement,” etc., and set out the acts complained 
of and tho resulting damage; though *pleaders sometitps use the words 
“The plaintiff was seized as of fee of a tenement,” etc—an expression 
which was justified on the ground that the allegation of a seizin in fee 
imports occupation until the contrary is proved. ° 
The difficulty is to explain the compatibility .of the two ore of 
easement and nuisance in the cause of light, or, in other. .words,. to 
adequately -distinguish the obstruction of light from other forms of 
nuisance. It # no answer to say with Lord.Lindley, that “in this country 
an obstruction of light has commonly been regarded as a nuisance, although 
the right to light has been regarded.as a peculiar’kind’ of easement,” . and 
that.“ the right to Mghtis in truth no more fee a right to be protected 
against a particular form of nuisance. Wheres is the reason for 
proscription? The truth appears to be that the House of Lords have 
succeeded in establishing, if not creating, an anomaly—an enigma in legal 
theory—which all the speeches of.the law lords give ao assistance “in 


solving.— Justice of the Peace. ° 
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Přepiow Convictions as svidence in subsequent trials. By GEORGE OLIFFORD e 
Wurrwortu, I. 0. S., Judge of Satara. Bowsay: Thacker € Oo. 1904- 
Demi 8 vo. Pages 20. Brice Re. L, 

Tris ably-written little brochure deals with an important item in gur 
Orimina] Lawe In England, it seems to have a long history, for as early 
as 1836 it was. enacted that a previous conviction should not be given in 

-e charge or read to the jury until after*the finding for a subsequent felony, 

except when evidence as to good character is given (6&7 Will. IV, c. 3): 
and since then this doctrine is maintained in subsequent enactments and 
judicial pronouncements. In India, however, this fundamental doctrine of 
humane jurisprudence was destined a chequered career. The Cade of 
Criminal Procedure (8.310) no doubt first gave it a lease of life: but in 
1872, when tho Indian Evidence Act of 1872 was passed, a blow was given 
to this principle by enacting that the fact that an accused perfon had been 

E previously convicted of any offence should be relevant in criminal proceed- 

ings. This abornal provision was corrected in 1891 ( Act III of 1891, s. 6 ). 

The most recent decision on this point by es High Court°of Bombay is Em - 

peror v. Alloomia ( 26-Bom. 150: 5 Bom. L R. 805), which has furnished 

the ground work of this thoughtful little book. The view combated for in it 

“is that adopted by the dissenting Judge (Mr. Justice Jacob ) in the above 

decision: and the reader is induced, by the solidarity of arguments advanced 


. 


e * herein, to the same view. : o 
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. ACCOUNTS STATED, AND MUTUAL, 
OPEN AND CURRENT. 
[ ARTICLES 64 AND 85, LIMITATION Act. ] ., 


e By P. DURAISWAMY IYENGAR, B.A. B.L. 
Vaxt, Mapras Hien Court, 
À § Blackburn J., observed in Laycock v. Pickles (33 L. J. Q. B. 48) , 
“in comhon talk, an account stated is treated as an admission of a — ° 

debt due from the defendant to the plaintiff; but there is also a real 
account stated which is equivalent to what is called in the old law an | 
insimul computaverwnt, when several items of claims ere brought into e 
account on either side and being set against one another, a balance was s 
struck; and the consideration for the payment of the balance was the » 
discharge on each side.” In such cases, whem suits ane brought for A 
recovering moneys payable tothe plaintiff, they must be brought witkin e 
three years from the date “ when the accounts are stated in writing signed 
by the defendant or his agent duly authorised im this behalf, unless whore 
the debt is, by a simultaneous agreement in writing signed as aforesaid, ” 
made payable ata future time, and then when that time arrives. * The 
corresponding Article of Act IX of 1871 (Art. 62) algo prescribed threq 
years; but the-italicised portions do not“find a place therein. No 7° 
corresponding provision appèars in the previous Limitation Act (XIV of 
1859). See sec. 4 of Act XIV of 1859 and Mulchgnd Gulabchand Ve 
Girdhar Madhav (8 Bom. H. Q R.°A. 0, J. 6). - . S 

e An account stated differs from an ‘admission of a debtor a mere acknow- 
ledgmegj of an antecedent obligation. When an account is taken-of cross" 
demands between parties anda balance is struck, there is jn fact an 
extinguishment of the ceoss-demands by mutual agreement andat the same 
time a new promise to Yay the balahce. There is a completely new oblig- oa 
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ation, createdsin substitution of that which existed previouely. Afte» the 
balance is so struck, no objection whatever can betakeneon the score that 

* the aceount contains items for which an action would not lie, as fof instance, 
that: some of the items are barred#* e ( Ashby v. Jamé, 11 M. & W. 542; 
8 Bom. H. 0. R. 6; 9 Boñ. H. O. R. 429 ). 

On the other hand, the acknowledgment, if in writing, operates tô keep 
the action on it alive. In simh a case, it is open toa creditor who sues upon 
, #0 account rendered by the defendant to go behind the account and dispute 
* the items enjered by the defendant ( Rose v. Savory, 2 Bing. N.O 145). 
There being no mutual account and nothing in the nature of a set-off, there 

e ig no new obligation and tho plaintiffean only use the defendant’s admission 
of the correctness of such an account as an acknowledgment to give a fresh 
period for debts not barred at the timet (3 Mad. H. C. R.378; 6 Mad. H. O. 
R? 197 ). l 

It will be observed that Art. 62 of Act IX of 1871 covered any verbal 
or unsigned statement of accounts (Nand Ram v. Ram Prasad 2 AMP. 641; 
Tariny Churn Nundy v. Shaik Abdul Rahiman, 2 Cal. L R. 346) ; but it 
was held by a Full Bench of the Panjab Chief Court (Ratta Ra v. Mussamat 
Nano) that a statement of accounts does not give a fresh starting point 


CST re Ge wa Oe ee ors ee, wee r: 
* This is What is ia English law called a setiled account which is “a statement of tho ac- 
counts betwoen two partios, which is agreed to and accepted by both asecorrect. It must be in 


° writing ; and it muet be ginal, that is, it must show clearfy what balance is due, or that no balanco 


is due An informal release of all demands may bea settled acconnt. The fact that it is stated 
with the qualification “errors excepted °” will not provent its being a good settled account. It is 
not enough for the accounting party merely to deliver his account ; there must be some evidence 
that the other party accopted it as forrect. Butsuch acceptance need not be express, Contempo- 
raneous or subsequent corduct may amount to a gufliciont acquiescence. Tho fact that tho account” 
{ps party delivered up his vouchers to the other party is ovidonce that both regarded the settlement 
as final ’? (Sneyvlopudia of the Laws of England, Vol. I. p. 75 ). 

+ According to English law “an account st@tcd is au admission of a sum of moncy ‚being due 
from one perty to another, from which a promise to pay the amount is implicd in law (Irving Ye 
Veitch, 3 M. & W. 106), In order to constitute an account stated, there must be a statement of some 
certain amount of money being,due, which statemont must be made by the debtor or his agent, either 
to the creditor himself or to some agent a his (Hughes v. Thorpe, 5 M. & W. 65§), The account may 
he stated orally or in writing, and it need not contain any cypress aArgeement to pay, as such 
agreame will bs implicd, If the account is stated concerning a debt which is barred hy the Statute 
of Limitations, it mut, iq Order to enable it to be sued upon, ‘be in writing signed by the party 
chargeable therewith @Jones v. Ryner, 4 M. & Ww, 32). ° An account stated In writing need not bè 
stamped, unless it is in che form of a bill of exchanger or promissory note in which case it must be 
duly stamped as such, as otherwise the p rsog taking or riceiving it is not entitled to recover 
thercon or to make ft available for any purpose whatever. An account stated is not nesessarily 
final or binding between the parties to it, for it may be shown to have bsen stated by fhistake or in 
respect of a future,or contingent debt or for a debt for which there wage no consideration or for a 
debt in respect of which there was failare of consideretion or for which the consideration, wae 
“illggal.” Enoyolopedia of the Laws of England, Vol. I, p. 78. 
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under the samp Actunlessyirst, it is in writing and satisfies the require" 
ments of.Sec. 20, Act IX of 1871 (sec. 19 of the present Act); or secondly, , 
it amounts to a new eontract between fhe parties, in which case, tt furnisheg 
a new cause of action. e Art. 64 of Act XV of 1877 evhich i is the law now Jin 

> force lays down that the accounts should be stated in writing signed dy the 
defendant or his agent duly authorised in this Lf. In a case decigled by 

the Full Bench of the Allahabad High Court ( ar Hussain v. Munna Lal, 

3 All. 148), it was held that an account stated not signed by the defendant * 

which would have been within time if instituted when Act [vf 4871 was 

in force, does not fall under Art. 64 qf the present Act and that the suit 

would be barred. The plaintiff could not claim the benefit of Art. 64, but ° 

must be regarded as suing merely for money lent (Thakurya v. Sheo Singh 

Rai and another, I. L. R. 2 All. 872 ; see also Khanji Premchand Sett w: 

Chandusivaji Sett, 4 Ind. Jurist, 68). In such a case, the plaintif can get a 

decreé only for such of the items in the account as are not barred. In other 

words, where there has beena running account between the plaintiff and the 
defendant consisting of advances made by the former, and part-payments by 

the latter, the plaintiff is entitledto recover only in respect of advances 

made by him within three years preceding the institution of the suit, but 

he has a right to,appropriate any payments made within that time to the 

reduction of the general balance, even though the recovery of such balance e 

may be barred by time ( Mulchand Gulabchand v. "Qirdhar Madhav, 8 © 

Bom. H. C. R. A.0.J.6 ; Hirade Karibasappah v. Qadiji Muddappah, + 

'6 Mad. H. O. R. 197). The same rule will apply: when there is no real ac- 

count stated, when there sre no mutual accounts and cross-demands and the , 

settlement of account does not amount to an agreement that the debtsedye 

to the defendant should be set off agajnst the debts due ta the plaintiff and 

the balance alone be paid by the defendant (See 8 Bom. H. C.R., A. O.J. yo 

- 6; 4 W. R. (S. 0.) 1; 1 Agra F. B. 94; 3 Mad. H. 0. R. 378). 

An account stated, as opposed to an open aceount, is an adjustmpnt 
assented to by both the parties. A Kistbandi agreement (i. e., agreement to è ° 
pay moneys due by instalments) filed in Court during the execution of a 
decree was treated as an account stated in a suit bsofight®n the Kistbandi 
to enforce it. A being the older, ofa decree against B, Bon the 7th July, 
1875, entered into a Kistbandi and filed it in Court, setting out that he 
wouNl pay off the debt due under the decree by certain instalments, and - 
that, in default of payment of ore instalment, the whole amount of the debt 
might be recovered Wy taking out execution of the decree. By the Kistbandi, 
certain immovable property was pledged to secure the debt, but, the 7 
Kistbandi was not registered, B fed to pay the, first instalment which 
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fell due on tho 14th, August, 1875 ; and A, on the 19th of Jung 1878, applied 
for execution of his decree ; but the application was refused and A referred 


* toa regular suit. Ina suif brought by A on the 29th January, 1879, against 


“B for the while debt due under the decree, it was hgld that, inasmuch as no 
appSal had been preferred against the order disallowing executipn, A was 
bound by that decision, but that the suit might be taken to be one for an 
account stated in writing With an agreement for payment at a certain 


, stated period of time &s regards the instalments due, which were not batred 


by limitationsthe suit as regards the instalments which had not fallen due 
being premature, arid those previous to the 29th January, 1876, being 


° barred by this Article: Bhekhan Dobey v. Rajroop Koer, I. L. R. 8 Cal. 


912. In an another case, the Allahabad High Court held that an old 
balance shown as consideration in a sale deed not completed might be 
afsumed as an account stated and three years allowed from the date of the 
deed: Dhwm Singh v. Ganga Ram, I. L. R. 8 All. 214. ° 
On the other hand, defendant’s firm merely balancing the plaintiffs 
deposit account and signing the statement does not constitute an ac- 
count stated. In Laljee Sahoo v. Rughoonumdun Lall Sahoo?6 Oal, 447, 
Garth, O. J., observed : ‘ It was contended before us in the first instance 
that the admission made by the defendant in the ikrarnama of 24th Decem» 
„ ber, 1874, amounted, in fact, to an account stated with the plaintiff ; and 
if that were so, of cdurse the account stated would be itself sufficient to 


, enable the plaintiff to maintain an action.. But in order to make it an 


account stated, the plaintiff must have beena consenting party.” Accord. 
ingly, an account closed by the death of one of the parties, or otherwise, is 
not an account stated (Angell, § 150). e 

> Further, to constitute an account stated, it is necessary to have entries 
of debits and credits on both sides. In*°Vahanibat v. Nathu Bhau (LLR. 
7 Bom.4%4) an account signed was held not to be an account stated, In that 


e° case, a sum of money was deposited with the defendant’s firm in 1857 ; 


thie years afterwards, interestevas paid by the firm, which was debited in 


* the ledger to the creditor against the credit of a dike amount. In 1875, a 


balance*was strugk and carried to another accottnt signed by the defendant, 
acknowledging the same to be “due tor balanceesof old account.” In 1878, 
the account was agair balanced, and the balance was again transferred to 

fresh account similarly signed. Th8 plaintiff sued in 1880 to recoves the 
balance due on account signed by the defendant on the 26th of* October, 
1878. It was“held that the transaction did not amount to an account 


. stated within the meaning of this article t8 constitute* which it was neces 


sayy to have entries of debits and credits on both sides. A khata consist- 
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ing of one item. only on the, debit side and bearing the mark of the debtor 


isa mere acknowledgment ‘and not an account stated (Tribhovan Gange- | 


ram v. Amina, 9 Bom. 516, see also I. L. R. 15°All. 1.) - ,° 

A mere acknowledgment signed by a debtor ig the account book of his 
creditor shqwing a balance standing against the debtor on an acqount, 
which is not a mutual account, is neither an accgunt stated nor is jt, evid- 
ence of a new contract which cai be the basis ofa suit: Ganga Prasad v. 
Ray Dayal, I. L. R. 23 All. 502, whore the authorities are collected and , 
considered, see, however, I. L. R. 26 Mad. 187 where the Oonvt expressed 
the opinion that in order to bring a case under Art. 64, it is not necessary 
that there cous be reciprocal demands between. the parties. : 

The “ruzu” or adjustment of an account, as already stated, can 
operate either as a revival ofan original promise or as evidence of a new 
contract: See Shankar v. Mukta, I. L. R. 22 Bom. 513, where all the 
authorities are collected and considered, the Court holding that a 
rugukhata cannot form the basis of a suit but is only evidence of the debt 
due serving to prevent the operation of the statute of Limitation ; see also 
25 Bom. 39%; 3 Bom. L. R. 163, If it is to be used asan acknowledgment 
giving a fresh starting point for computing a new period of limitation, it 
must be made in writing and signed before the expiration of tite period of 
limitation prescribed (sec. 19 of the Limitation Act). Ifit is to be used as, 
evidence of a new contract, furnishing a basis for a new cause of action, it 
must contain a promise in writing duly signed as required by the Indian , 
Contract Act (IX of 1872), sec. 25, clause 3, a bare statement of an account 
not being such a promise (Ramji v. Dharma, I. L, R. 6 Bom. 683). To 
render an arrangément, come to orally (see the Limitation Act of 1959), 
for the payment of the balance of an antecedent debt on a settlement of 
accounts available in support of a sut hrdught after the expiration of the 
period of limitation applicable to such debt, it must be clearly*sRown to 


lad 


have amounted to a new valid contract to pay the balance, which °.» 
extinguished the original cause of action. eA mere acknowledgment of °an | 


antecedent debt is not suffcient ; there must be a new contract ( Jones v. 
Ryder, 4 M. & W. 32)* ° 


As the Madras Highe Cdurt observed in "rade Karikgsappah 


* In English law, an account stated and a sum thereupon found to be due to the plaintif will 
not sapport a promise to pay such sum in futuro, th8ugh the law would imply a promiso to pay it 
in presenta The ground of the decision appears to have been thatthe promise implied by law to 
pay in presenti exhausted as it woro the Cbnsideration, and that there was, consequently, no consi- 
deration left for any other“purpose. [ See Hopkins v. Logan, 5 M., & W., 247; Oallander v. 
Howard, 10 C. B. 290 ; Bridgman vy, Dean, 7 Exch, 199 ; Laycook v, Pickles, see supra ; M? gelare 

p: Wallace, 8 M. I, A. "378 ; Perry v. Attwood, 6 E, & B, 691 J. 
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v. Gadigi Muddappa (6 Mad. H. 0. R., 197), ea does thy arrangement 
alleged to have taken place between the appellant and the respond- 


. 
[vou. VI 


„ent 8vidence a new contract? The striking of the balance and the 


"admission that the amoynt was due evidenced a present promise to pay it, 
but that was nothing more than the law already implied from the previous ° 
existenge of the debt, and y all that such an executed consideration could 
support ; and it is obvious at, if nothing*more than that were necessary, 
the limitation bar might always be evaded by ‘acknowledgments and,ad. 
missions noéem writing. What we must look to see is, whether the arrange- 
ment involved any new consideration for the promise to pay the balance. 
Now, where there are cross demands, and on a settlement of accounts, items 
agreed to on one side are wiped out by an appropriation to their discharge 
«of admitted items of claim on the other side, and thereupon a balance is 
struck and payment promised, the mutual agreement to set off, pro tanto, 
one set of items against the other constitutes a new consideration for the 
promise to pay the settled balance, and both make a new contract. For this, 
Ashby v. James (11M. & W. 542 ) is'a direct authority. But where 
there is no cross claim to be set off, and no new agreement of appropria- 
tion, a settlement of the balance due on the examination of accounts is 
merely a st&tement of an antecedent debt. The parties simply agree as to 


„ how much of the debt remains due. In such a case, thore is plainly no new 


contract.” This distimction is briefly expressed by Blackburn, J., in Laycock 


, Y. Pickles already cited. 


The three ygar’s limitation prescribed by the Article cannot be extended 
by any simultaneous oral agreement. An agreement to extend the period 
mugt be in writing and signed by the defendant or his aġent. In Dagdusa 
Pilakchand v. Shamad (I. L. R. 8 Bom. 542), the defendant undertaking 
to pay plaintiff on behalf of a third party, signed an account by his mark 
on 2ndVdhuary, 1881. The suit was brought on the account on the 14th 


.* January, 1884, or 12 dags after three years, and the plaintiff alleged that 


thé defendant, while signing the account, made a verbal ‘agreement to 


= repay the debt one month after that date, and cofitended that the cause of 


action rose on the, 2gd February, 1881. Though this agreement was 
proved, yet the Court held that this Article “i$ too clear to admit of any 
doubt on the point. A8 provided therein, the ordinary period of limitation 
for a suit for an account stated within the meaning of the Article is ¢hree 
years from the date of the statement of agcount, The only thing which 
extends such “period i is a simultaneous written agreement signed by the 
- defendant or his agent making the debt payable at a future time. The 


e sigfltaneous verbal agreement, therefore, though held proved in this case, 


° 
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cannot have the lect of extending the hee years’ limitation.” See lso 
Fakirchand ¥: "Dayaram," I. L. R. 25 All. 67. e >œ 
It willbe noted that unlike the previous Limitation Act, the present 


Act requires the statement of account to be signéd by the defendant er by ° 


his agent duly authorised in this behalf. It is strange that in Spite of the” 
express worgs of the Act a question should have arisen whether a statentent 
of account not signed by the defendant fell within this Article. In eee 
an account stated may or may not be in wri#hg. It may be made by 
word of mouth; it is only evidence of an existing d@bt; and it does not 
supersede and extinguishèthe debts of which it is a statement ( Smith v. 
Page, 15 M. & W. 683; Perdy v. Atwood, 25 L. J. Q. B. 408; New “Hall v. 


Holt, 6 M. & W. 662). A statement of account doee not necessarily consti- e 


tute a new contract. It is only where there are oross-demands and they 


are set-off one against another so as to extinguish the old debts that an, 


account stated does amount toa new contract. A Division Bench of te 
Caleugta High Court actually held (see Sheikh v. Akbar v. Sheikh Khan, 
I. L. R. 7 Cal. 256) that the period of limitation for suits on accounts stated 
was the same, whether the accounts were stated verbally or in writing, and 
was governe@by Art 64 of Sch. II of the Act. But this decision was over- 
ruled by a Full Bench ruling (see Dukhi Sahu v. Mahomed Bikhu, I. L. R. 
10 Cal. 284). There the account was examined in the pftesence ofthe defend- 
ant; and the amouft claimed in, the suit was found to be the balance of the 


debt due from the defendant who admitted its correctness. It was however ° 


held that the above statement of account not being signed by the defendant 


did not fall within the terms of this Article, inasmuch as it did not amount ° 


toa new contract so as to entitle the plaintiff to claim’a new period of 


limitation from the date thereof. In Thakurya v. Sheo Singh (1.12 R.2 ¢ « 


All. 872), the Allahabad High Court also held the same view, and remarka 
that as the account had not been signed by the defendant, the plaintif 
cannot claim the benefit of Art. 64, but might be regarded as suing merely 


for money lent, and some of the items of money lent that were not barred‘e , 


by limitation might be recovered (see also 8 All. 198, F. B.) ° 
Moneys due on verbalstatement of account would, however, fall under Art. ° 
115 and can be recovered within three years from the date When theecontract 
to pay is broken. It has been held that Art. 120 dodb ‘not epply to such tases 
(I. L. R. 10 Cal. 293.) The term compensation usad in the Article 115 
dengtes the payment which a party is entitled to claim on account of loss 
or damage arising from breach of contract (Vythilinga Pillai v. 
Thetchanamurthi Pillai, I. L. R. 3 Mad. 76). The general rethedy for breach 


of contract is a suit for compensation, for “any loss or damage” 
. e 


of ef °° 
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sustained by the plaintif; andthe swit is nong the hss asuit for 
compensation, þecauge it is brought for the specific sum due. Og a bond. A 
suit for a sum of money is none the less a “suit for compensation’, (Ganesh 
"Krishna v. Madhavrav Ravi, 6 Bom. 75). In Rameghwar Mandal v. 


Ramchand Rey, LL. R. 10 Oal. 1033, followed in I. L. R. 15 Mad. 381) the- 


suit was brought to recover money lent on a verbal agreemont tosrepay it 
with istterest within one year from the date of the loan. The suit was 
brough? niore than three yed®s after the date cf the loan. Garth, O. J., 

after holding that the sflit is not barred, observes: “ The contract set yp 
by the plaintif js one of a special nature. In consideration of a present 
advance bY him, the defendant is said to have agreed to repay the money at 
the end of a‘year with interest. This betang the contract, it is clear that the 
plaintiff would have no right of suit until the expiration of the year. In 
England, by the Statute of Frauds, a contract which ig not to be performed 
within three years from the making thereof must necessarily be in writing. 
But here we have no Statute of Frauds; and in commercial affairs, people 
are at liberty to make any verbal contracts they please. ” The suit is not 
for money lent in the ordinary sense of that expression; it is not for a loan 
repayable at once, or what is the same thing in point of law, rfpayable on 
demand (Articles 57 and 59 are only applicable to cases of this kind). It 
could never have been the intention of the Legislature to prohibit verbal 
contracts such as the one we are considering by means of*an Act which 
was passed for a totally, different purpose and which merely professed to 


° regulate the time within which different suits are to be brought. Article 


115 would apply to all such contracts, inasmuch as it provides for the 
case of all contract8 which are not in writing registered and not otherwise 


e “specifically provided tor (sec I. L. R. 14 Mad. 465 & 15 Mad. 381). 


e Further, it may be observed that an account stated is akin to 
ratification of a contract. There is no law in India requiring writing and 


e «signature dogthe ratification, of a contract which from lapse of time cannot 


de enforced. An account stated is akin to ratification, for the contract is 

E superadded to a preexistifg contrgct by way of strengthening iż; so that 
the creditor may rely either upon his original claims or upon the new claim 
thus created, but can in no case receive more thanethe sum originally due. 

We shall next Gonsidér whether an account stated in writing ought to 
be stamped. According ta English law, such an account need not be stamped, 
unless itis in the form ofa bill of exehange or promissory note in whigh 
case it must be’duly stamped as such, as otherwise the person taktng or 
receiving it is ngt entitled to recover thereon or to make, it available for 
any purpose whatevor. In Nand Ram v. Ram Prasad, I$ L. R. 2 All, 641, 
° Pd . . 
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the book ened sa the accounts between the plaintiff and the defendant 
kept by the, plaintiff*was examined by the parties on Sth October, 1875 ; 
and a balance was struck in plaintiffs favourewhich was orally approved e 
and admitted by the defendant. On 2nd April, 1877, the plaintiff sued tho 

edefendant for tho amount of this balance “ on thè basis, of the account 
book”. The Court held that the suit was one on accounts stated and that 
the ontry of the balance struck, not being sigmed by the defendan® was 
not a note or memorandum requiring to be stamped, Stuart, C. J., observing: 
“To be liable to stamp duty, it ought to be signed or otherwise proved ~ 
as a noto or memorandum separate and distiuct in itself, and not, *as hero, 

è asa mere summingup in the way ofa continued account without. any | 
special acknowledgment.” A bare acknowledgment of a debt exceeding 
Rs. 20 must be stamped with one anna stamp—see article 1 of the present 
Stamp Act, II of 1899. But from the terms of the proviso to the said Artid¢ 
now yewly added, it would be apparent that a real account stated need 
not be stamped. 

Next with regard to mutual, open and current accounts : “ To be 
mutual, thereemust be transactions on each side creating independent obli- 
gations on the other and not merely transactions which create obligations 
on the one side, those on the other side being merely ecomplete or partial 
discharges of such® obligations” ( H. Basappa v. G. Muddappa, 6 Mad, 

H. 0. R. 142 cited and followed ‘in Velu Pillai v. Ghose, Mahomed, I. L. R.» 

17 Mad. 293, and also in Ganesh v. Gyanu, I. L.R. 2% Bom. 606. Seealso œ 
Watson v. Aga Mehedee Sherazes, 1 I. A. 346). Section 8 of Act XIV ot + 
1859 contained the following provision : “ In sułts for balances of accounts 
current between merchants and traders who have had mutual dealings, the , A 
cause of action shall be deemed to have arisen at, andthe period of limitg. 

tion shall be computed from, the closg of the year in the accounts of which 

there is the last item admitted or proved indicating the continyance Op is 

, mutual dealings ; such year to be reckoned as the same is reckoned in the ° 
accounts.” The effect of the section is to enmet that nothing in, an *. 
account of mutual dealings between merchants and traders is to be e e 
barred, provided that there ig one item indicating the continuance, of such 
dealings proved to have occurred within the period ‘af Imitation. Under 

e Art. 87 of Act IX of 1871, lmitatiow commenced from the time of ¢he lasé °, 
item admitted or proved in the accounts. Article 85 of the present Ac 
provides for the application of its provisions to mutual acccunts between 
any two persons, and makes tle limitation to run as under. Act XIV of 
1859 from the close @f the year in which the last item admitted or proved 
is entered in the account, such year being computed as in the account. Thee 
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word ‘item’ means “the last admitted item on the defendants side of the 
account, or in Sther*vords, the last reciprocal itgm” ( per Pgptifex, J, in 
e Haji Syed Mahomed v. Mt. Ashrufoonissa, I. L.R.5 Cal. 769). This 
provision håg its counterpart in the Statute of James ; eand it was found so 
misqhievous in England éhat it was abolished by 19 & 20 Vict. c. 97. 

"Dhe fact of the balance of accounts being at one time on ope side and 
at another on the other sidęą has been suggested as a test of the mutuality 
of dealings. As Peacgek, C. J., said in Ghabeersm v. Munohor Doss (2 Ind. 

“Jur. N. 8. 241), “af there were such dealings between the plaintiff and he 
other firm inthe course of business, that sometimes the balance was in 

, favour of one party and sometimes ofthe other, the dealings were mutual 
within the meaning of the section.” In Alexander Watson v. Aga Mehedee 
Sherazee ( L. R. 11. A. 346), an agreement between a principal and his 
&gont commenced with an admitted balance and clearly comtemplated the 
existence of an account current containing mutual items of debit and credit. 

The agreement contained a stipulation that on the adjustment of the ac- 
counts, the principal should be bound to pay such balance as might be 
found due from him. The account was kept accordingly as a continuous 
account, and contained several items which brought down the mutual deal- 
ings to March, 1868., The agent sued in February 1871, to recover the 
balance dueʻto him on-the account. It was held that the case fell within 
ethe Sth Section of Act XIV of 1859, and was*not barred by limitation even 

e as to the items which were dated more than three years before the institution 
of the suit. Article 85 would apply only to those cases in which both parties 
have, in the course of theindealings, made actual demands on one another 

e» Warrandas Hemraj v. Vissandas Hemraj, I. L. R. 6 Bom. 134). As Garth, 
Q Je, observed in Laljes Sahoo v. Rughoo Nundun Lall Sahoo, I. L. R. 

6 Cal. 447, “ Article 85 is intended to apply to cases whore an account has 


e, been song on between two parties, and balances have been struck from time 


n to time, showing the amount due from one of such parties to the other, and 
* the suit to which that Jrticleis intended to apply isa suit brought by 
a one of those parties against th@ other, for the balance fouud* to be due to 
him on that account.” (See also the remarks of*Oldfield, J., in Kushalo v. 
Behgri Lal, I. LeR. ZeAll. 523 ). e 
bg A shifting bdlance, then, may be g test of mutuality, but its absence 
‘cannot be taken to be cdnclusive proof against mutuality ` (Velu Pillai v. ° 
Ghose Mahomed, I. L, R. 17 Mad. 293). In other words, the fact that in | 
an account, the balance is a shifting balance, sometimes in favour of one 
party-and sometimes in favour of the other, though valuable as an index of 
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+ the nature .of the dealings, is not always decisive as fo the nature of the - - 
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account, In Ganesh vQyanu, I L. R. 22 Bom. 606, the dealings betwdéen 
the plaintiff afid thedefendant consisted of loans from one to the other, 
interest béing charged on such loans. The parties were, besides, paytners * 
in forest contracts afl the shares of pyofit and loss falling to each partner’s* 
share were debited and tredited in their accounts. “I'he dealings lasted from 
1884 tò 1890, the balance being always in plaintiff’s favour. In 1892, the 
plaintiff sued to recover the balance due to hjm in respect of 4ll*these 
dealings ; and the defendant pleaded that the suit was barred by limitation. 


The Court, however, held that the dealings between the parties were > 


admittedly in the nature of mutual borrowings, that the accoun? was a 


mutual, open and current account within the meaning of Article 85 of the , 


Limitation Act and that the suit was not barred by limitation. (See also 
Lakshmayya v. Jagannatham, I. L. R. 10 Mad. 199; Sitayya v. Ranga 
Reddi, I. L. R. 10 Mad. 259 ; Sreenath Dass v. Parke Pittar and another, 
14 W. R. O: J. 41). 

If order that an account shall be deemed to be a mutual account, it 
is not necessary that parties shall have each kept accounts in writing. It 
is enough if, the dealings amounted to mutual debits and credits 
on both sides; and if the account is kept in writing, it is enough if one of 
the parties keeps it so. In Khushalo v. Beharilal, I. L. R. 3 AJl. 523, Art. 
85 was held.to apply to an account of debits and credits kept by a banker. 
It is sufficient if the course of bftsiness has been of such g nature as to give ° 
rise to reciprocal demands between the parties (Lakshmayya v. Jagan- 
natham, I. L. R. 10 Mad. 202). 

Money lent on one side and money paid on account of tho other, with 
the balance always in favour of the first, do not constitute recipfocal 
demands ( Noormuil v. Pookermul ). So also, the mere fact that the balance 
was on some occasions in favour of ope party is not always sufficient to 
constitute by itself a mutual account. For instance, depositing emoney 
with a banker and usually overdrawing it, and sometimes paying in excess 
of liability do not constitute mutual, open and cerrent account ( Hages 


` 


Syed Mahomed v. Mahomet Ashrufoonnisea 1. L. R. 5 Oal. 759). In Cottam ®© ° 


v. Partridge, 4 M & G. 27f,it was held that an account between twostrades- 
men selling goods to each other „without any agreethent® that the govds 
delivered by the one shall be tonsiderad as payment for those delivéred by 


*the other or any understanding that the balance only should be enforced on 


the ome side or the other, was not a mutual, open and current account, 
Oreswell J., put the case in this way: “were the dealings of bhis case such 
as would enable the plaintiffs to maintain an action of aécount? Could 


they have called upon’ the defendant to render an account of goods solg to ° 


e 


oF e 


J ote ? ; 


220 ores , THE BOMBAY tiy REPORTER, [von evr. 


‘on by him? The only duty of an dsfendan’ was te pay he price of the 
goods which hb hadsbought from the plaintiffs. Jt” is ayggesged that these 
, dealings were to form one entire indivisible account. If that ware so, two 
* consețuenees would follow: The plaintiffs could onlysue for the balance; 
and there could be no set-off, inasmuch as this would bea case not a 
"mutyal debts but of one account” (see Lindley on Partnership, Vol. IL, 
p. 979. . Mackinnon v. Armstrong Brothers and Co., 2 App. Cas. 533). The 
same sondition which i is required to establish mutuality within the mean- 
o ing of this Article, is required to establish it for the purpose of a mujual 
credit, s thdt term is understood in a Court of Equity. “ By ‘ mutual 
credit’ we are to understand a knowlgdge on both sides of an existing debt 
* due to one party and a credit by the other party founded on and trusting ° 
to such debt as a means of discharging it.” (2 Storys Equity Jurisprnd- 
cence, section 1435.) Where, therefore, the dealings on either side are 
independent of each other and neither party in giving credit to the other 
‘relies on the debt which he has against him, there are no mutual dealings 
within the section (Clark v. Ruthnavaloo, 2 Mad. H. C. R. 296). 

It will be observed that Jimitation runs from the close of the year in 
which the last item admitted or proved is entered in the accowht, such year 
being computed as in the account. Then the question arises, what is to be. 
considered the close of the year? The Article provides that such year is to be 
. reckoned, as the same is reckoned in the acqounts. If thé accounts are made 
” to the particular ddte on which the books are closed, the parties are allowed 
three years from the end of such conventional year, the reason probably 
being that it is yeasonable not to force a person to sue until the period has 
elapsed at which he usually makes up his accounts with his constituents. 
In Sreenath Dass v. Parke Pittar and another, (5 B. L. R. 550 ; 8. o. 14 W. 
R. O. J. 41), it was hold that the period of three years allowed to a 
merchant to sue another on a balance*of accounts as on mutual dealings, 
was infewded to be reckoned from the time when the balance of accounts is 


© atruck and that the Legislature contemplated that such balance would be 


stfuck yearly, Couch, O. J., obsarving as follows: “ The Legislature would. 
seem to have contemplated that the accounts wowld be yearly accounts, and 
that the balance would | be struck yearly ; and Iethink when we look at the 
reason of that previfion, it must mean tha®the,year was intended to reckon 
from the time when the balance was Btritck. The object seems to be this, e 
that if there were accounts betweer the parties, in many cases there yould 
be no right to sue at all until a balance is struck; and in other cases, even 
if there were‘a right to sue, the merchant would not sye without a balance 
. being struck. It was intended that the year should reckon from the period 
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when, he might bo oxpested to sue on the balanos, and he is to have thyee 

years from that timg asin ordinary cases.” Mr. Justice Phear, in the 

same Case,ediscusses the question how the Article is to operate in cases , 


where parties balance their accounts at intervals short of a yeqi. a 


RUNES te ! 
-RECENT ENGLISH CASES, ,° 


neni sg 
ESTOPPEL —Statoment induced by misrepresentation—Ooncealment of 
material fact.—A person can rely by way of estoppel on a statement a 
induced by his own misrepresentation, or by concealment of%«nateyial fact 
the disclosure of which, would have been calculated to make his informant 
hesitate or seek for further information before making the statement, or ° 
where the circumstances would have deterred a reasonable man from acting 
on it. Intending mortgagees of a trust fund induced a trustee to sign æ 
memorandum that he had not received any notice of a prior charge, without 
informing him that the particular form of memorandum had been submitted 
to and was still under the consideration of his solicitors, whose practice ‘was 
to refuse to advise trustees to sign such documents, and also, though perhaps 
unintentionaly, giving him the impression that he was signing it with their 
approval. The mortgagees were definitely informed before completion that 
the solicitors never advised trustees to sign the,” particular form of 
mémorandum. Sohe time after completion it was discovered that the, 
trustee had received and forgotten a notice of a prior @harge :—Held, that à 
the mortgagees could not rely on the memorandum by way of: estoppel. , 
Porter v. Moore ( 1904, 2 Ch. 367 ). 
LANDLORD AND TeNant—Oovenanis, Negative — Alterations —Aspign- 


ment of Lease—Leseor aud Lessee—Covenant “to perform and obserye” d 


original Covenants — Right of Assignee to enfurce Negative Covenant— 
Indemnity. The true object of th® convenant by the’ assignee usually 
inserted in an assignment of leaseholds is merely to indemnify an “protect 
the lessee against breach of covenants contained in the lease, and’ conge- ° 
quently a lessee is not entitled to enforce by injunction the specific per- 
formance by his assignee o$ the negative covenants contained in the original 
lease by means of the covenant “to perform and Obagrve e > the civenants: 
and conditions contained in the [€ase, Bad to indemuity° the assigngr from œ 
eand against all claims and demands on account of *the same. Semble: A 
covegant to perform and observe the negative covenants in a lease is not of 
itself a negative covenant within the rule which binds the Court ‘to grant 
an injunction on evidence of its breach. Harris v. Boota, Vash Chemists 
Southern), Limited (1904, 2 Gh, 376.) 
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` ” Vewnon AND Pikrin- Soest fs EEA of Frasds— 
Part Performance® The defendant entered inte a verkal cogtract with the 
. plaintiffs for the purchase from them of a plot of land with a heuse upon it 
which they’ yere to build for her. Dyring ‘he progress of the building she 
frequently visited the site, and made peer re for material alterations 
and improvements which were carried out by the plaintiffs at her request, 
In aneaotion for specific gerformance of the contract she relied on the 
Statute of Frauds as 4 defence :—Held, that the acts done by the plaintiffs 


* at the request of the defendant were acts of part performance takings the 


case ous of te Statute of Frauds, and that the plaintiffs were entitled to 
, judgment for apecific performace. Dickinson v. Barrow (1904, 2 Oh. 339), 


i GLEANING. 

Neutrality. 

T H E state of affairs in the far East and the interests and alleged interests 
of various countries in China give to the subject of neutrality and its 

rights, duties and obligations under international law muck interest at 

this time. Neutrality, as it is now viewed by the law of nations, was 

unknown tothe anciénts, and is a growth of but two hundred years, and, 

„Strictly speaking, was developed within the last centuty. As “defined by 

* Glenn on International Law neutrality consists in the non-participation by 

one state in a war that is being carried on between two or more other states, 


* He might have added, “or parts of states,” for there can be neutrality as 


between a mother country ‘and a colony in rebellion as well as in the case of 


e* a wak- between two sovereign states. Strictly speaking, there are no degrees 


e 


Æ neutrality, through some authors divide the subject into twv more species, 
which they describe by the qualifyingéerms “natural,” “perfect,” “strict,” 
etc., to danote the neutrality as above defined, and the terms “ imperfect,” 
“qualified,” ‘‘conyentional,” etc., to explain the relations ofa state that 
furnishes assistance to Mth belljgerents of the same kind and degree, as, for 
instance, allowing each to transport troops ¢hrough its territory, or 
furnishing each with a certain number of troopg, though these acts are of 
doubtful authority. Pwe principal circumsténces are necessary to constitute 
the reldtion of neutrality : 1. Entire abstinence from any participation in | 
the war. 2. Absolute impartiality of,conduct towards both belligerents. “A 
neutral stat8,” says Kluber, “is neither judge nor party.” International law 
of today does not sanction assistance rendefed to either or both parties if 


the assisting nation wishes to be considered a neutral. ş Ifany assistance ig 
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givep, it is imubssiblodto treat both Sialis; fora like mount of stoyes, 
munifions, orgroopg, necesgarily furnishing an overweigiing advantage to the 
one or a saving assistance to the other, does not constitute either equality, 
or impartiality. Vettel says that to be a neutral one must take qo ne in the 
contest, but must remain common friends to both parties without favgring 
the arms o§ one to prejudice of the other. The impartiality which neugr&lity 
requires, he says, relates only to war, and congjsts of two articles:el To 
give no assistance where there is no obligation to give it, nor voluntarily to 
furnish troops, arms, ammuition, or anything in direct use in war, 2 In* 
whatever does not relate to war a neutral and impartial nation must rot refuse 
to one of the parties, on account of hisypresent quarrel, what she grants to 
the other. This does not deprive her of the liberty to make the advantage of ° 
the state still serve as her rule of conduct in her negotiation, her friendly 
connections, and her commerce. That neutrality is a new development „of 
international law may be realised when we say that down to the seven- 
teenth century every nation during a war regarded every other nation as 
either an ally or an enemy. Originally, too, neutrality related only to acts 
of the state itself towards the belligerents, and imposed no obligations upon 
a neutral state to watch over the acts of its subjects. Originally it was a 
common practice for agents of a nation at war to go into other nations and 
enlist troops, and even arm and commission vessels of war, and®one of the 
first countries to refuse this right was the United States, when President, 
Jefferson objected to the acts of the French minister, Genet, who had enlist- 
ed men and commissioned privateers in Oharleston to fight for France . 
against England. At present neutrality is diyided intg two branches : 
First, all those rights, duties and obligations existing between belligerents 
and neutral states %s such ; and second, those relations between the bellige- 
tent states and neutral individuals, that is, citizens of neytral states. As 
to the first, it may in general be statéd that the belligerent is bound to re- 
spect the sovereignty of the neutral and to leave her territory invflate dur- 
ing hostilities and to respect her municipal law. The neutral, on the other 


hand, is bound not to aid either belligerentgand, to a certain limited extent, é 


to even prevent persons ufider its control from doing acts to the advantage 
of one and prejudice of the dther belligerent. As to, the segond, there arg no. 
mutual obligations between the “belligerent state and neutral indiwiduals, 
for the latter owes no duty to any nation gave his oů sovereignty, and the 
formeer owes the neutral individual, no* duty save as international usage 
has prescribed his treatment for,the commission of acts which the belligerent 
has, and has exercised, the power to forbid, These acts in the main are of g 
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commercial nature, such as the carrying of contfaband goods iute the 
. belligerent state, afd are proceeded against upen theetheo#y, not that a 
«e wrong has been committed, but that it is inconvenient to the beligerent to 
permit such acts to be done. Represgive measures im such cases can be 
inflicted only by the Courts of the belligerent. The neutral nation itself, 
however, is bound to prevent its citizens or any individuals witkin its terri- 
tory to enlist or participate in any acts hostile to either belligerent within 
its territory. As to violations of neutrality by assisting one of the belliger- 
* ents, we have already ‘said that no military assistance could be furnished, and 
it is alswestablished that even loans of money made or guaranteed by a neutral 
state for the benefit ofa belligerent, constitute a violation of neutrality 
* because they are inconsistent with the impartiality required; but neutral 
individuals may lend money toa belligerent without involving their own 
vquntry. Such loans are lawful as matters of commerce, though they are sub- 
jects tothe rules and obligations governing contraband of war, and the money 
may be seized and condemned by the other belligerent. No nation can fitrnish 
one belligerent with any articles of which he makes use for carrying on hos- 
tilities, A neutral may not allow the troops of a belligerent to pass through 
its territory, and this is true even of prisoners of war and wounded, and if 
armed troops come into a neutral territory, either to gain an advantage over 
the enemy dr to seek gafety, it is the duty of the neutral to disarm them and 
stake agreements that they shall not be &gain employed during the war. 
e Prisoners of war are immediately freed when brought into neutral territory, 
« except when on board vessels of war, as to which special rules apply, a ship 
always being considered as a part of the nation whose flag she flies. A 
neutral state cannot permit the use of its territory by a belligerent as a 
haso of operations, or for the enlistment or fitting out of expeditions, or 
other hostile opeyations. The great, question slways is, however : What 
° constitutes such an expedition as it is unlawful to fit out? The intent of 
the parties is always a matter of importance, and if the men who compose 
e the „expedition are militgrily organized and in a condition to be efficient for 
e service as soon as they arrive if the hostile territory, then" there is no 
question, that the neutral sate is bound to restrain them, and is liable if 
they, are allowed 60 depart and inflict damage upon the enemy. It would 
* certainly be unlawful to construct ang completely equip a vessel of war in 
neutral territory fur a purpose hostile to a foreign power. It is not unlawfulf, 
however, for neutral citizens to construct and arm a vessel and send het? to 
a belligerent pprt for sale, provided it be dane as a bona fide matter of 
commerce, and not as an efficient expedition against the other belligerent, 
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and there mugt certainty be no prvud upon the sovereignty within whgse 
territory the vessel gr expedition is fitted out. If the *matt8r is a mere. 
commerciaé transaction, then the vessel does not constitute a breach of | 
neutrality, but is mesely a contraband of war, subject to be, seized and,” 
condemned under proper conditions. In order to constitute a breach of 
neutrality she mere construction and complete equipment ofa vessel as a 
vesse] of war would hardly be enough. It is orginarily necessary that this 
should be accompanied by some ¢vert act, either hostile or leading to hosti- 
lities. The condition of the vessel in the matter of armament, the number » 

of her crew, as whether they are sufficient to defend her or “not,eare all 
questions to be considered. And whe two acts which, standing alone, are 

not acts of hostility, but which, when combined, do amount to hostile acts, * 
an interesting question ariscs. For instance, if a vessel fully equipped with 

men and without armament attempts to sail from a neutral port with thee 
intent of taking on her armament as soon as she is outside of neutral waters” 

it is considered proper to restrain her, for that is a fraud upon the sove< 
reignty of the neutral nation. In general, however, all expeditions, in order 

to be unlawful, should bo so organized as to be efficient for military service 

a8 8001 A8 they arrive in the belligerent territory. If the sending of the 
vessel, in other words, amounts merely to a matter of commerce, it is then 
simply contraband of war, subject to seizure and confiscafion by the 
belligerent ; and it is the duty ef the belligerent and not of the neutral to, 
take care of it. If, however, the intent is to fit duta vessel to cruise o 
immediately or finally-upon the commerce of a friendly nation, and not asa , 
subject of commerce to be sold to a belligerent, „then it iẹ the duty of the 
neutral government, and not of the belligerent to restrain it. Wherevey the 
man fitting out the® vessel is the agent of a belligerent, then the sailing of 
the vessel must be restrained by the neutral in whose territory it is fitted 
out. The right of war vessels of belliferents to enter into neutral waters is 
generally accorded and does not depend upon stress of weather or° pressure ° °. 
by the enemy. Such vessels may even take refuge after a defeat without °» » 
being subject o be disarmed, though they aeo subject to certain regulati8ns 
imposed by the neutral. As a rule, however, vessels are allowed to remain 

in neutral ports only twenty-four hours, unless the wgathsr rénders it 
unsafe for them to sail, or aclonfer time ig require for sufficient repairs to s» 
make her seaworthy, (though itis not allowable that she receive repairs 
suffigient to make her an efficient fightitg machine ) or to take on authorized 
supplies,*though it is a general rule that when the ships of two belligerent 
are in a neutral port at the samo time, twenty-four hours must elapse after 
the departure of oneebefore the ether may depart. 
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~ Where one belligerent commits in neutral terfitory. actg which injure 


. the other bélligefent, especially if such actg are mm viflation of the 
a Sovereignty of the neutral, it is the duty of the neutral to take tognizance 


fheredf and demand suitable repargtion in the interests of the injured 
belligerent. This duty is imposed upon tho neutral because a failure to 
object, to the act and demand suitable reparation would amount to a 
violation, of its duty of impartiality as a neutral. - 

Some of these rules of international lay may sound strange in view of 

ethe fact that the Russo-Japanese war has been fought entirely in éhe 
supposedly neufral territory of Korea and China. This exception to the 
general rules is cxplainable on thẹ ground that both Russia and Japan 

* claim certain interests in and rights to the territory fought over, and have 
tacitly agreed to keep China and Korea from being drawn into any active 
participation in the war, if possible, and neither China nor Korea is strong 
enough to enforce an objection to the proceedings. 

In this connection the following paragraph from the Law Jotrnal, 
London, of August, 20th, may be interesting : 

“The chief topic of interest during the present week in the domain of 
international law has been the position of belligerent ships of war which 
have taken refuge in neutral ports. The decision of the German government 
that the ships at Esing-tao must be disarmed is important, 4s a recognition 
.by a great naval power of a rulo which before the present war could scarcely 


e ` be said to have beentfniversally accepted, but which is founded on a sound 


conception of the duties of neutrality. If a belligerent ship which has 
* taken refuge from the enemy in a neutral port were allowed to remain 
there an indifinit time, w&iting to emerge when a favorable opportunity 
arose, the neutral power would obviously be favoring the belligerent and in 
ame cases allowing him to use the port as a base of operations. As regards 
the repairing of a damaged ship, it may be conceded that such repairs should 
be allowed to be done in a neutral por®as are absolutely necessary to make 
her seawogthy ; but to allow repairs to be done for the purpose of making 
her efficient as a fighting machine is very much the same as allowing the a 
new warship to be built der the belligerent. Obviously the tendency of inter- 
national law is to interpret the bligations of neutral powers in the matter 
of not sheltering or repairing ships of war more “strictly than in former. 
times, Whe capture of the Rechitelni in Chifa Harbor is prima facie un- 
doulftedly a violato @hiners neutrality. Even, though, as the Japanese 
assert, the Russians haye,systematically violated Chinese neutrality, this act 
of theirs would not be justified unless the Russian ship was herself violating 
Chinese neutrality, and China was unable or unwilling to carry out ‘her 
duties as a neutral, Ifthe Japanese governmeat cannot show conclusively 
that this was the case, the proper course wer be to retugn the ship to the 
„custody of the Chinese authoritics.’—. 8. H. À. 
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REMISSION OF, PERFORMANCE. 
Abaji Sitaram v. Trimbak Municipality (1). 


DINSHAH FARDONJI MULLA, M. A. LL. B., 
° ATTORNEY AT LAW, 

H E recent decision of the High Court of Bombay in Abaji Sitaram v. 
Trimbag Municipality (1) opens out a field for some observations. It 

was laid down in that case that a dispensation or remission of performance 
under s. 63 of the Indian Contract Act, 1872, requires.a promisg [ s. 2 (b) ], 
or, what is the same thing, an agreement [s. 2 (e) |.» It was accordingly 
held by that Court that where af agreement on behalf of a District Muni- e 
cipality was required by law (2) to be in writing and ünder the seal of the 
Municipality, a remission made by the District Municipality of Trimbak, 
which did not comply with those requirements, evas not binding on that 
body. As against the proposition advanced on behalf of the Municipality 
that a remission can only be made by an ‘agreement’, it appears to lave 
been argued that no ‘agreement’ is necessary fora remission under a, 63, 
for if a remission could be made by an ‘ agreement’ alone, inasmuch as an 
‘agreement’ to be enforceable at law requires consideration, an agreement 
for remission could not be enforced in any case, suchean agreement from its 
very nature la&king the element of consid®ration. This contention was 
overruled, and it was held îi in effect thatan agreement for remissign does 
not require consideration on the i that considegation ' eis not an essen- 

„tial part ofan agreement. ° s 

Section 30 of the District Municipal Act provides inter alia that a 
“conttact or agreement” on behalf of a Municipality of which the amount or 
value exceeds Rs. 500 shall be m writing, and shall be signed by the 
President and by two Sther Commissioners and shall be sealed with the com- 





(1) 6 Bom. L. R, 689 : 28 Bom, 66. (3) District Municipal Act IL of 1874 ( Bombay ), y 30, n 
J 29 er : 
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moðseal of the Munici pality. The remission granted by the Mtmicipality to 
‘the appellant excediled Re, 500. It was neither signed no? sealdd as it dught 
o have,been if the legal relation constituted by the transaction amounted 
e toa“ pore tenk or agreement”. To esgape the provisions of the Act, it had 
to be argued, and (s it apfears) it was argued, on behalf of the appellant 


that a eemission under s. 63 did not require to be made by an afreement. 


It coulé net be made by a contract, for every í contract implies consideration,. 


and a remission ex vi termini implies absence of consideration. It could 
hot Ye made obs an agreement (it was argued ), for an agreement to be 
enforceable at law requires consideration. The points decided, so far 


ps they relate to the immediate objece of this contribution, may be stated 
as follows,:— 


» A remission within the meaning of:s. 63 of tle Contract Act can 
be made by means of an, agreement alone ; 
(2) consideration is not an essential part of an ‘agreement ; therefore, 
(3) an agreement for remission does not necessarily require considera- 
tion in order, that it may be enforceable at law. i 
- With the greatest respect for the eminent Judge who delivered the 
° Param” ‘of the Court, the writer is unable to accede to the first and third 
of the above propositions. And here it may be stated that but for the 
provisions-of the Municfpal Act, the question involved i in tle first proposition 
fould not have assugged such prominence, perhaps would not have been 
raised at all, as it was not raised in Davis v. Cundasami Mudali (1) where 
*it was held that an agreement to extend the time for the performance of a 
contract does not tequire consideration under s. 63. 
ee Section 62 of the Contract Act provides that if the payties to a contract 
agre’-to substitute a new contract for it, or to rescind or alter it, the original 
contract need not be performed. Two points may bo noted in connection 
with thig gection : first, that tho element of consideration is present in each 
2 of the cases set out in the illustrations, the substitution of a new contract 
” being: a consideration fer the disshargo of the original contract ; ; and, 
° œ secondly, that the word “agroe” which occurs in this section doss Av 
occur ing. 63. It may also be noted that wherever the word “agree” is 
usedein the Act, tRe tr@nmaction amounts to @ “contract” which necessarily 
-° implies tonsideration (sge 8. 239). o. - 
Section 63 runs as follows: , 


_ “Every. promise may dispense with or remit, wholly or in part, the performance of the Siro 
mise made to him, gr may exend the time for guch perforneance, or may accept instead or itany 





satisfaction which hg thinks fit.” e 
E E ERES ne 
ss (1) (1896) 19 Mad, 398. y 
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° . IHustrations, ’ 


(g) A progines to a paint a picture for B. B aftorwards forbids hi$ to do’so, A is no longer, 
bound to pogform the promise, 

(3) Aowes B Rs, 5090. A pays to B, and B accopts, *in satisfaction of fhe whole debt? 
Rs, 2,000 paid at the Himfand place at which ie Rs, 5,000_ on payable. The whole debt 4a 
discharged. 

(e) A gwes B Rs. 5,000. C pays to B Bs, 1,000 and B Salk them in satisfaction of his 
claim on A. This payment is a discharge of the whole claim, 

(@) A owes B, under a contract, g sum of monsy, ths ataonet of which has not bon ascer- 
tained. A, without ascertaining the amount, gives to B, and B, in gatisfactiou thereof, accepte thie 
sum of Rs. 2,000. This is a discharge of the whole debt, whatever may ba its amount, 

(6) AowesBRs 2,030 and is also indebted to othar creditora, A make’ aa agrgemont with 
his creditors, including B,to pay them a composition of eight annas in the rupes upon their 
respectivo demands, Payment to B of Rs. 1,000 if a discharge of B’s demand, ° 


It will be observed that in all the above illustrations except ill. (a) the 
obligation of the original contract is discharged by actual performance. 
Ill. (a) stands by itself, and its peculiar feature will be noted- presently, 
It i is a remarkable fact that there is no illustration of the case ofa mere 
agreement to dispense with or remit, wholly or in part, the performance of 
a promise. Ill. (e) is the case of an “arrangement” to remit a portion of a 
debt, followed by actual payment of the composition which constitutes a 
discharge of the debt. It is alsoa significant fact that the term “ agree.” e 
does not occur anywhere in the section ; it is not used either ig connection 
with (1) dispensation or remission, or (2) extension ôf time, or (3) accept- 
ance instead of performance of any satisfaction the premisee may think fit? 
It is submitted that the word “agree” is: advisedly omitted.as will ‘be 
presently shown. The omision of that word, even as regarda ° i 
the case of extension of time where it could havé been moft appropriately 
used, is a circumsgance which goes to show that a disponsation or remis- e ẹ 
sion does not require to be made by a “promise” or “agreement” wfthin 
the meaning of s. 2. But thisis noteall. In the casa put in ill. (a), A 
promises to paint a picture for B ; B afterwards forbids him to dq +80, and Mo 


the illustration says that A is no longer bound to pérform the promise. It . P 
is clear that fhis illustration does not relatg eithe®to that branch of ethe ` j 
section which provides fog extension of tim> or that which provides forthe ° ° « 


acceptance by a promise ofany satisfaction ha may think fit in, lieu of 
performance of the promise, If¢here isany part of the Section to which ; 
that illustration applies, it is dispen$ation or remigsion of perffrmance. . 
If 80, the use of the word “ forbids” in.that illustration, which excludes all 
notion af consent, shows beyond doubt that a dispensation dr remission 
under s. 63 may not, be made by means of a “promise” or “agreement.” The 
quéstion then ariseg— whether æ 63 is limited in its operation- only to 


se 
e e 


+- 
e° ° not so mth to declare that an agree nent without consideration is void as 


e °to lay down the three exceptions to that general rule of law. A mere agree- 


s 
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oa 8 where the aan of the ogai? contract is sdischatged by actual 

performance ? Lhe answer must be in the negative, For elgarly whére a 
“protien extends the time for the performance c ofa contract, *the, perform- 
“ance istpostponed, the obligation under the contract remaining intact. More- 


. over, an ansWer in the afirmative wotld ex clude from the operation of the 


seotidn the case of an arrangement between a creditor and a debtor for dis- 
pensation or remission of performance, and this could not have Seen intend- 
ed by the framers of the Act: Again, it would not be illogical to say that if 
she section sanctions dispensation or remission, it sanctions impliedly an 
arrangement fpP dispensation or remission. But it may be said that the 
legal elements of both an “ arrangement ” and “ agreement ” are the same, 
‘and that if the section sanctions af “arrangamant” for dispensation, it 

equally sanctions an “agreement” for dispensation. The answer to this is, 

ig the humble opinion of the writer, that though the elements of both 
th8se transactions may be the same, the legal effect of both is not the same, 


. for though an “arrangement” without consideration, such an 
g , 


arrangement for dispensation or remission, may b3 enforced (s. 63 ), an 
“ agreement ” without consideration is not enforceable at law. except in the 
three cases specified in s. 25. Itis for this reason, it is submitted, why the 
expression “agree” is not used in s. 63 though used in the cognate section 62. 
Section 40 of the Vontract Act enacts that all agreements are contract 
if inter alia they are made by parties compogent to contPact and are for a 
consideration. It wae recently held by the Judicial Oommittee of the Privy 
Council on the construction of that section that competency to contract is 
“an essential element ofa contract (1) The same reasoning, it is submitted, 
mast apply to ‘consideration.’ If so, an agreement without consideration 


* °is not” a contract, that is, it not enforceable at law, in other words, itis void 


[2 2, (g). ] After this it was unnecessary to provide in s. 25 that “an agree- 
ment made withouf consideration is vołd. ” But the object of that section is 


mer that lacks any of the elemegts of a contract is not enforcsable at law. 
“It is a contract alone that a party is entitled to ewforce (s. 37), and for the 
breach of which heis entitled to claim damages @. 73). It is quite true that 
the three cases specified fh s. 25 are cases offagrgements without considera- 

tion. It is not that vhey are enforceable’ at * law in spite of their being agree- 
ments; merely they are so enforceable because s. 25 expressly provides ¢hat 
in each of the three exceptional cases, the “ agreement is a contrac.” By 
that provision,” the three cases of agreements without „consideration have 





et is (1) Mohori Bibes v, Dharmodas Ghose (1802) 30 Cal, 59%, 
s 2 . 
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expressly boet placad on the ‘same "Koring as a coMtract. No party is: 


bound to pefform a mére agreement; it is a contract atone that he is 
bound to pertorm fs. 37),°and scientific drafting, therefore, required that 
in spite of the infergnce to be drawn from thé first part of s 25 that the’ 
three cases of agreements therein sefSout are ng void, theré should be an. 
express declaration, regard being had to ss. 37 and 73,that these Sgree- 
ments are contracts. There is absolutely nothing either in s. 28 or in 


any other section of the Act, to show that there may be agreements 
without consideration that may be enforceable at law. On “the othey 


hand, the words of s. 25 that “an agreement ‘made without 
consideration is void unless &c. we clearly show that except in “the cases 
indicated there all agreements without consideration are void. Thats 
section, it is submitted, does not show that “consideration is not an 
essential part of an agreement” (see p. 72 of the Report). What it dogs 
show is that consideration is not essential in the case of three specific kifds 
of agreements, and that those agreements are contracts in spite of the 
absence of consideration. 

To summarize the above: It is a contract alone that is enforceable at 
law, and a centract alone that a party is bound to perform (ss. 37 and 73) 
An agreement without corsideration is not a contract, that is, it is not 
enforceable at law [ s. 2 (h)]. The three classes of agreements specified in 
8.25 are enforfeable at Igw, though without consideration, for the, 
section expressly declares that they are contracts.® An agreement for 
remission of performance made without consideration is not enforceable 
at law, for it is nota contract, and thera is no provisionin s. 63 corres- 
ponding to the one ins. 25 that auch an agresment isa contract. But 
though an agreemant for remission made without consideration cannot be 
enforced, an arrangement for remission, though made without consider®- 
tion, comes within the scope ofes. 63, and is, thefefore, enforceable 
at law. This is not a mere war of words, for if a dispensation or 


remission within the meaning of s. 63 does not require to be made e 


by an agreegnent, the provisions of s..30 of*the District Municipal 
Act can have no applicatign to the case of dispensation or remission. That 
section applies only to the case of a “contract or agreement sand the 
formalities prescribed by it gan bave no application%o a transaction which 
e does not in law amount either tom “cOntract or agreqment.” It is tonceiv- 
ed that the terms “ contract” and “ agreement ” in s. 30 of the Municipal, 
Act are synonymous, for an agreement is not enforceable at lẹw unless it 
has all the elements of a contradt, . 
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l The Legal Mind: g p 


e 
i W HE N ye were young and enduring-—even relishing—'ectures on legal 
. A cthics we used*to hear much about our duties to the profession: 
Youth is apt to take itself seriously, and doubtless we all had our epeculations 
as to*what we were going todo to the law when we got hold of it, and 
doubtless we suggesjed to spectators soriething resembling the famous 
* question : What would that dog have done to the train if he had caught it? 
A muclf moré serious matter then would have been the question, What is 
. the law going todo toyou? The yaung attorney may be certain that his 
profession will, before many years of following it, have marked him in 
various ways as one wLose feet have trod 
e “ The brawling Courts 
And dusty purlieus of the law. ” 

So, by the legal mind, is here meant, not the native bias and chafacter- 
istics which fit one for success at the bar, but rather those which result 
from following it. Much of interest, indeed, might lie in the path of the 
former inquiry. The eminent Mr. Jaggers, it will be remem$ered, picked 
out of his flock of pupils the most sullen, dull and apparently unpromising 
specimen, ‘the spiden, ” as the one who was to succeed to his own greatness 

-as a criminal practitioner: And why one man succeeds and another fails 
° at the Jaw will probébly always remain more or less a mystery. But that, 
* as Mr. Kipling would say, is another story. 
Every calling leaves jts mark upon those who pursue it. 
“Nature is subdued 
. To that it works in, like the dyer's hand.” 
People who practice the habit of close observation have commonly little 
e difficulty in picking out, among a croWd of strangers, the followers of the 
e’ various Vocations. A hundred subtle signs 4n dress and carriage, demeanor 
° °” and countenance, betņgy the occupation which we at first make ours and 
e œ which las ended by making us¢ts own and putting upon us éhe seal of our 
calling. And we may be sure that the mental gersonality, so much more 
flexible and impsessible than that of the body end capable of s0 much more 
, in theavay of variety and development, wA, to a still greater extent; bear 
the signature and télf the story of the “influences which have shaped it. e 
What, then, is the stamp, for good dr evil, which the practice of law lgaves 
upon the facylties of the practitioner? | 
One of tha things we often hear said-of us, and which probably always 
* trikes us with some pleasant surprise, is that lawyess, as a class, are not 
e 


© e e 
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all theories is a broadly Bberal one because they do not affect him practi- 
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narrew men ; disi they ageJbroad-gauged, liberal and possessed of a certéin 


freedom of thought mot so generally characteristic of other professions. If 


this be trub, there must be a cause for it in the mature of the trainipg and e 
the bias of mind imfarted by the study of the administratiow of the law » 


and an attempt will be? made to inquire in what*this cogsists, ieee s 


that the coMpliment is deserved. 

It may sound like a paradox to assert that the habitual tian of 
the rule of stare decisis in legal reasoning has contyibuted materially to 
this result ; but that it has done so will appear when we cogsider the effect * 
which the recognition of this principle has upon the habit of thought in the 
legal profession as compared with other callings which have to appeal to, 
the reasoning faculty in man. 

The law reasons only upon the bearing on conduct of the necessities 
and demands of organized political society. The question to which it aqd? 
resses itself is never a theoretical but always a practical one. It asks, not 
whats abstractly right and reasonable, but, what portion of abstract right 
and reason the State can afford to enforce or must feel itself bound to enforce 
under all thacircumstances ? Tt must thus consider a vast number of things 
besides: abstract justice. It takes cognizance of National traits, habits and 
temper, of usage and custom, and of the common ethical standards of the com- 
munity. And, magt of all, it looks back upon a vast accumulation of prece- 
dent in which those habits, cus#ms and standards haye found expression. e 
It boldly recognizes the fact that its tests of conduct art largely conventional 


ones, and claims the right to adhere to them because they are conventional. . 


A respect for precedent is ingrained with the very fiber of the lawyer’s mind; 
and this is his frankly expressed attitude toward new thought when it eon 
to find legal expréeBsion. 

Now, it is just because of this avowed respect for precedent and isegi 
views, because the lawyer regards theĝry or speculation as something which 
is not to affect the standards of his profession until it has first secufed popu- 


‘lar acceptance and become a part of the popular cgnscience and scheme of ° e 


life, that he ig able to listen te it with perfeet tolerance. His attitude toward 


cally. and professionally by securing acceptance with him, He ig P freq to 
give rein to his intellectual facufties, | to accept or reject new thought, be- 
cause though it conquers his assent it must first cOitquer that of the world 
befoge he considers that it ought to be reflecled in the laws of the land. 
Thus the speculative opinigas of the lawyer have little effect upon his 
views of legislation er of the proper administration of the law. He may be 


a pronounced infidek aud yet a consistent advocate of the enactment and e 
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_onfercement of Bundgy laws. He may be, in theory, an ‘advance socialist? and 
“yet, in practice, and with good conscience, a st&nch sfipporter of vested 
erights. He knows, better than most men, the impossibility of embodying 
„in legislation* and enforcing through gevernmental machinery ideas which 
"have mot yet secured popūlar support. His business is to deal with accept. 
ed, not with speculative, views. Consequently he claims and exercises, in 
matter’ of speculative thought, a wide degree of freedom; while professionally 
he invokes, not abstract reason, but that peculiar intellectual process known 
as “ legal reagon,” very happily set forth by Mr. Bishop in his “ First Book 
of the Laws.’ 
A Now, most of those who are concerhed in exercising their minds about 
man and his problems are not engaged in appealing, as does the law, to phy- 
sical sanctions. It is their task to affect human action solely by affecting 
human convictions and sentiment. They appeal only to moral sanctions; 
and they can secure their aims only by insistence upon the absolute truth 
and necessity of the things they teach. Authors, philosophers, journalists, 
politicians, the clergy most of all, stand more or lessin the same situation 
in this respect. They must represent their truth as absolute, #heir conclu- 
e sions as certain, And because they must insist on their absolute truth, 
they are necagsarily intolerant of any one who disputes them. With absol- 
ute or abstract truth or*reason, the lawyer, as alawyer, has nothing to do, 
and hence is broadly tolerant in regard to it. “However radical he may be in 
° his theories, he is generally a conservative in action. The reverence for pre- 
*cedence, to which he mcst properly bows in his daily task of determining 
what the law is, hè is exceedingly apt to carry over into his determination of 
e ewhat the law should be. Doubtless precedent has an impogtant place in mae 
field Sf legislation also; but it is there not authoritative. 
Here we find the basis for anothga view of the legal mind quite as 
e+ current 45 that which approves its liberality—-a view which insists that the 
. Ultra conservatism of the lawyer is au obstacle to progress. The publicist 
» ° ° witha project for great sowial reform seething in his brain; the theorist 
*. ° ewith a wild scheme for turning things upside down, possessing what he is 
pleased tq call his mind,the thoughtful reformer with a philosophical system 
the crank with an Sbsessien, equally find themselyes doomed to beat in vain 
e ° against the immovable wgll of legal conservatism. The members of the bar 
who have led or promoted legal and governmental reforms have rarely been 
practicing lawyers. The great men of the profession have usually been 
most cautious innovators or sturdy defenders JE the existing status, even in 
its abuses. No orfe else is likely to appreciate so fully as do they what it 
nas oer the world to get embodied’ in constitution and law the thousand 
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guarantees of andividual freedom of action which stretoh around it to-day i 
the lires of that mighty fostrəss of enactment and precedent by which it is ° 
guarded, ° ° 


Let me illustrat8 this by referenca to a mooted question. We havé, o 


heard much discussion, ‘in recent years, of what is called ‘«compulsory grbi- 
tration.’ Uhdoubtedly the problems arising from the relations of lab&r and 
capital are ominous and threatening enough to rake us welcome ‘a scheme 
which promises a solution of them. Still, I takeeit that the opinion, 
of *the vast majority of lawyers is firmly opposed. to the pro- 
posed measure. But why! No class can be more keenly alive fo the dif- 
ferences of the situation or the freqfent helplessness of law and govern- e 
ment in dealling withit. Here is the lawyer’s point of view. Ifa board of 
arbitration is to deal with these matters according to law, then the board ig 
unnecessary. We have already a complicated system for enforcing the l&w 
through the machinery of existing courts—a system confided to the hands 
of trained experts and far more efficient and satisfactory, for the mere 
enforcement of law and legal rights as every lawyer’s experience will tell 
him, than ang arbitration could be. At least, if the lawyer’s experience 
does not tell him this, it is because the much-vaunted system of arbitca- 
tion has,in practice, fallen into such contempt and disuse as compared 
with the settlement through the court, that many pfactitioners have had 


no experience with it. : t z 
It then becomes evident at once that "what the advocates of“ compul- 
sory arbitration” of labor troubles really want, if they know what they” 


want, is not the enforcement of law by arbitration, but the creation of a 


tribunal which shajl be empowered to enforce what it happens to think ¢ e 


righ. and just, without reference to law—a board, in the language of Chiat 
Justice Fuller, with general authority¢o “ make men be god.” 
Now, to the layman this sounds plausible enough; he cannote eonceive 


the shock that it inflicts on the mind of a lawyer, who knows the history of « , 


freedom and the torrents of blood through which humanity has waded that 
it might climb out at lastg:pon the solid rock of “liberty protected by law. 
The histor} of the growth ofefreedom has been that of the, struggle of the 
human creature for the righg to be exempt from arbftrary, power, the right 
ə that noone should judge him except ih accordance with the law of the land 
layr enacted, published and settled before he can be called to account 
under it.e 
“ Oonvert liberty into rights, ” Guizot in his History of Representative 


„n a 


Government; “supround rights by guarantees to forces capable of , 
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_matgtaining them ; ; such are the successive steps in the proguoss toward a 
*free government.” “That seems to me about the eway the quéstion strikes 
«tho layyer. But do you think it can look just that way to any*one but a 
„lawyer Dôyou think any one but a Jawyer can quite%ee, as you do, that 
* the erection of a tribunal ®mpowered to “ make men good” is in its nature 
an abandonment of all law and of every hard won constitutional*guarantee, 
a reaction and a surrender, a giving up of the reign of law to return to the 
reign of caprice ? ` 
” But we hgve not touched the, bottom in this matter of differentes 
between the science of law and other deductive sciences simply by determin- 
„ing that, in fact, the law is a systen® of reasoning based far more upon. 
precedent than upon principle. We should be able to answer why, in the 
nature of things, it is so. For this is-the reproach with which the layman 
fscontinually belaboring us. You say that the law is based on right and 
justice, the perfection of human reason. Is this provision or that one 
justified on principle? Is it right? If not, it should nos be the as tough 
a hundred judges have said that it should be so. 
Now, organized society is afar older creation than sygtematic law. 
A Government, in the beginning, stood, probably, for mere arbitrary power ; 
since necessjty taught men that it was better to live under despotism than 
in chaos, Law as a science was born intoa world where certain funda- 
«nental conceptions Qf rights and wrongs were already settled, and settled 
e rather out of necessity and instinct than upon pure reason. It began its 
‘career with data already furnishedit, which it had neither inclination 
nor power to question ; that the earth and its fruits should be the subject 
e « Of privato dominion, that they should be alienable and inheritable, that 
ther should be freedom of private contract and that the state should protect 
the private proprietor in these supposgd rights, are propositions which lie 
e atthe bgsis of its reasoning. But these and all the fundamental proposi- 
e tions of-law were never settled on principle ; they are all questionable on 
* prigciple ; ; they are to@lay boldly questioned by many. Socialism, a 
e philosophic socialism fascinating to many minds, declares “that they are 
radically wrong. And in abstract reason and jugtice it may be so. 
With these questfous the science of the law has nothing to do, and has 
e ° never striously concerped itself. Itevas never a speculative, but always a 
purely practical science, which took, hold of conditions existing in organized © 
society as it‘found them and set itself to devising means by whjch those 
conditions should be made endurable. ` ° 
Upon the premises furnished it by socigty it has pushed cut in every 
By direction the lines of an eleborate system of reasoning—a system, in the 
. i t 
. e'o oe te E . 
° ° S 


Lai ° e " ° ~ 


December 1904] JOURNAL, À 287 


e e e 
maip, ag , logical and atute as the human mind is capable of developyig. 
But 4 conclugion guce established, recognized and actéd on, becomes in its * 
turn one ef the data on which its reasoning is to be exercised; why shoulde 
the law dream ofequestioning tbi upon principle any môre fhan af 
questioning the fundamental conceptions which® society, furnished jt to’ 
start with, and which it has always known to be as freely mooted in philo- 
sophical discussion as they are closed against comtroversy as matters bf law. 
To a mind which approaches legal reasoning with thg conception that law. 
is pure reason, and in ignorance of the things which the Jaw regards as. 
settled and thenceforth furnishing only the premises for reasofiing, the 
vagaries of the logic of the Courts mus ever remain astounding. ‘ 
To such we commend the words of wisdom recently quoted by our own 
Supreme Court from one of the last opinions delivered by Justice Holmes 
while on the Massachusetts bench. (Stack v. New York, etc., Railwey 
Company, 177 Mass., 158, quoted in Cluck v. Railway Company, 97 Tex., 183.) 
‘e We do not forget the continuous process of developing the law that 
goes On through the courts in the form of deduction, or deny that in a clear 
case it might be possible even to break away from a line of decisions in 
favor of some rule generally admitted to be based upon a deeper insight 
into the present wants of society. But the improvements mgde by the 
courts are made, almost invariably, by very slow degrees and by very short 
steps. Their general duty is nêt a change but to work aout the principles 
already sanctioned by the practice of the past. No one “supposes that a judge 
is at liberty to decide with sole reference even to his strongest convictions e 
of policy and right. His duty in general is to develop the principles which 
he finds, with such consistence as he may be able to attain.” . > 
That the practice of law is an avocation unsurpassed in the traizfing 
which develops the faculties for practigal usefulness has long been conceded. 
Why it is so may repay a brief inquiry. It is not because of the nature 
of the study of law involved, for the law, dependent upon authority to an . 
extent with which hardly any other branch of learnfmg can be reproachgd, 
is, as a subject of study, narrowing in its tendencies and far from encourag- * 
ing to original thought. average modern Jawbook deserves to he class- 
ed among the “dregs and ringingg of the human intedléct.” ° ° 
But the practice is quite another story. It is not a thing of Poutine, 
The practitioner, with case after case, isplunged into the task of mastering 
in the shortest possible time the details of complicated transaction, wholly 
new to him, and involving frequently an understanding of the*business, the 
methods and the prinpiples of cajlings most alien to his owh, and even the 


e 
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. leðẹning of branches of science to which he had been & stranger, To-day he 
° is busy with the rufes and considerations which eontrol éhe fixing of erates 
eor railway transportation, to-morrow with the complicated accotints of a 
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, mercantile ‘enterprise or the mysterigs of a system of béokkeeping (a “ pseu- 


do saience,” Dr. Holmes *would call it, apparently invented for the purpose 
of concealing the state of accounts from everybody but the ma who kep 
them-—afid frequently from*him) ; next week, coached by a medical specia- 
~ist, he may be making a study of an obscure case of nervous derangement, 
its diagnosis and prognosis ; when next you see him he is deep in the study, 
at the sfme fime, of the methods of experts on handwriting, of the details 

. of the marketing of cattle at the grua@city yards and abattoirs, or the intri- 
cacies of dealing on the board of trade ; then everything else may be dropp- 
ed for a season that he may qualify himself for a struggle with specialists 
iif the modern science of bacteriology. In short, there is no conceivable bit 
of information about any subject in the world, from philology to the micros- 
cope, which the practitioner may not sooner or later find to- serve some use- 
ful purpose. 

No calling, it would seem, is so ill calculated to developethe philoso- 
pher, the man of profound learning or the man of original thought, and none, 
in proportiqn to its numbers and ability, has done so little to enlarge the 
boundaries of knowledge. Not from such training come those who have 

z “ Far within old Darkness’ hostile lines 
Advanced and pitched the shining tents of Light.”. 


* Little that a lawyer learns in this way becomes a part of his permanent 


intellectual furnftiure. It is superficially crammed, for temporary purposes, 
and, for the most part, properly forgotten when those purposes have been 
Served. 

But this discipline tempers the mjnd to an intellectual flexibility which 
seems #0, be the lawyer’s distinguishing characteristic. Noone is trained 
to understand new and strange things so quickly, to state them so clearly, 
oreto apply them so reafily. Hence it comes that they often succeed in un- 
tried situations—as civil administrators, at the heads of great departments 
of govemmment and in executive positions demanded by great commercial 
undertakings. Yeadére in such achievemegts are constantly recruited from 


the ranks of practicing.Jawyers. The number of bankers, of corporate mana- s 


gers and of leading men in civil ang business administration who have com- 

menced their career as successful Jawyers is marked ; and the fact, is łppa- 

rently not at al] due to the accumulation ffom the practice of law of the 

wealth which enables them to take standing in other lines of effort. Few 

meg make fortunes by the practice. But for the capacity to quickly master 
e . ‘ 

*e eo *s : j é 


e ‘ e oe 


° ¢ |} . : hd e 

December 1 sa JOURNAL, a6 239 

novel ery and tomplicated details the intellectual” suppleness Which nee 
enables its pdgsessqr quickly to get hold of a new situafion afd prove prac-; 
„tically equal to its demands, no discipline can be superior to that | of the 
legal practitioner. - ? 

Moreover, the trial of causes, “civil or créminal, makes constants i 
demarids upon the advocate’s faculty for tracing the labyrinths of hitman 
conduct and motive. Here, however, it is to be ẹfeared that the judgwrent of 
the literary world, the poet and*the novelist, is against us, for the lawyer’s 
poant of view seems to them to vulgarize and reduce to commonplace the 
intricacies of character with which they deal. Many citation» from litera- 
ture might give point to this reproack, and it probably has a basis of truth. 

We may be too prone to judge of-such things as men who consider, not what* 
is true, but what can be made to look probable toa jury. Still, though it 

surrender too much to the juryman’s point of view, though a certain smigch 

of vulgarity is likely to deface its judgments and estimates, the practice of 
law fsa great training in knowledge of human nature. 

The gains of this professional discipline are not made without some 
loss. The lawyer is not given to enthusiasm. His merits and defects 
largely flow from the fact that his whole training tends to render 
him critical and unemotional. No class, probably, is so irres. 
ponsive to the influence of oratory. And this is inewitable. A man cannot 
accustom himself to listen, day after day, to the arguments of others, 
dominated all the time by the consuming desire to find a satisfactory answer e 
to them, to pick flaws in their logic, analyze plausible sounding propositions. 
into their fundamental nonsense and puncture iridescente bubbles of senti- 
ment with the pin points of sarcasm, without making this critical habit a, 
part of his nature. We are probably the most unsympathetic listeners j jn 
the world. We do not respond to suggestion. There may be caseson ° 
record of a lawyer being .put under the influence of hypnotiem finever ° 
heard of one), but, if so, they must be exceptional. However*hard one ° 
might try to yield himself to the spell, he could kardly conquer the habit * à 
of the alert dbjective mind, or force it to afandon its fixed attitude of hosti-e e R 
lity to suggestion, Asa v rule, he could not become a mind reader, or a 
good subject for mind reading, nor become consciqus of ethe possessien of 
such a thing as the subjective mjnd,Jjf there is such a thing. ° . 

But however much we may discount the results of the advocate’s discip- 
lin’ as lacking i in a certain delicacy, there has never been any question as 
to its robustness. No other catling offers anything in thise respect quite 
equal to the.inestithable advangage which comes from the fact that one’s 

. intellectual eflorts &re continually put forth in the immediate prossyoo of" 
5 


ee 


e , ° ] 
240 H THE BOMBAY LAW REPORTER. (von, Ye 


*e@ 
an AS trained and critical adverfary, paid to stand Setar you anil con- 
sfute®you if possible. g Upon this emery wheel of ofpetual comtroversy "the 
"intellect is certain to take the keenest edge of which ‘its native temper 
"will adħit. . ‘ 

e° This little thesis is ngt without its moral. The Jawyer, as representa- 
tive of his client, invokes only the rule and coarse ethical standard which 
the state recognizes as necegsary—frankly claims for him subjection to only 
such rules of action as the law imposes. It would be fatal to his own moral 
wature if he were lef thereby to govern his personal conduct by the same 
considerationss ahd to the honor of the profession, itis rarely the case that 
he does so. His training leaves him in little danger of confusing the stand- 
‘ards of the law with those of abstract ethics. But on this point he leaves 
the laity in a state of perpetual bewilderment, it being to them inconceiv- 
able that a man may rightfully aid his client to do or to escape the conse- 

quences of doing those things which he would scorn to do for himself. 
Of course, it is quite impossible for us to see ourselves as others seb us. 
To conjecture what we would think of ourselves as lawyets ifwe were not 
lawyers is a sort of Hibernicism. “Jimmy,” said one Irishman to another, 
‘‘ye’re drunk.” “ Ah, Mike,” said the other, “ye’d not dare say bet to me if 

I was sober.” “ Jimmy, if you were sober ye’d know ye were drunk.” 
Against*the more gubtle dangers of his calling to the lawyer’s intel- 
Igctual and emotional nature some of which we have already noted, itis 

well that he should be'on his guard, 

A The eminent Judge Campbell of Michigan, whom the writer has heard 
pronounced the man of broqdest culture in the faculty of the great univer- 
„Sity where he taught, used to advise the members of his law class not to 
“become wholly absorbed in their professional careers. Each should choose 


+ for himself some department of learning remote from that of his calling 


and narrow enoughin scope to permit its complete mastery, which might 


serve to cofinteract the effect of the concentration of mind upon the one . 


e “object by which he gainedghis livelihood. His own specialty, I understood, 
awas eighteenth century French Mterature. 

To those who prefer a study related somehow to their life work it would 
seem that’ the problems gf sociology offer suitable opportunity, and that in 
the stud% of the broader aspects of ggverpment they may liberalize their 
conception of governmeht applied to the indivjdual through the magistrate 
and ruler, and, perhaps, from their practical experience be able to m&ke 
some contribufion to knowledge. Here there may be found food for most 
earnest study. . 
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, “ Down to nosbower of roses led the path ; . e, 
e Bus through the streets of towns where chattering Cold ‘ 
° Hewed wood for fires whose glow was,owned and fenced ; : . 
Where N&kedness wove garments of warm wool e° . 
7 Not for itséif; or through the fields it œd E a o 
“Where Hunger reaped the unattainable grin, ` 
Where Idleness enforced saw idle laftis, aa 
Leagues of unpeopled soil, the common easth, 
Walked round with paper against God and mane” 


But man owes a certain duty to his own highest development, and there 
ø is force in the suggestion that he may*best find thisin remoter fields. Some -° 

little department of pure science, the intellectual refreshment of his leisure 
hours, might help to keep alive in him the devotion to abstract trath. Or, 
if his tasté is more for the humanities, the bookshelf filled with the works 
of the great masters of fiction who have searched the recesses of the heart 
with a delicate touch which shames the processes by which humanity is meas- 
ured in the jury box; or, better still, the treasury of the mighty poets, who 
have struck ehords that thrill with the deepest mysteries of life and eternity, 
may well be the solace and refreshment of a mind that seeks refuge from 

“ That hardening of the heart which brings ° 

‘Irrevefence for the dreams of youth.” * 


—The American Lawyer. 
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Alibi. . á 
8 to the nature of the defense ofan alibi, as to whether itis an ə e 
affirmative or a negative defense ; as to whether it shifts the bufden 
of proof; as to whether it is necessary to establish it by a preponderance of 
evidence or by sufficient evidence to simply raise a reasonable doyht, ete.— « * 
there is a positive conflict in the courts of last resort. 
é The general rule, that the accused is ee innocent and that no 
conviction should be had unless upon all the evidence considered together ° 
“guilt is manifest beyond reasonable doubt, places the burden of poof upon 
the prosecution, throughout thegntire trial, of proyitg tHo commissiorf of a 
e crime, the grade of it, and that the same was committed by the defendant ; 
hence, evidence offered to show that the accused was not present at the time 
and plac of the alleged crime is negative and not affirmativ’ proof, The 
material inquiry in such case i$ whether or not the defendant was present 
at the time and place of the alleged crime. If, in the course of the denial of 
such fact it is shéwn that the defendant was elsewhere, that ig but a ° 
’ : S 
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gorraporating circumstance, and in good practice tho*order of proof wib so 
temonstrate. Thus e prosecution offers proof that the defongant commit- 
éed an assault, at nine o’clogk P. M., July 1, at State and Madison streets, 
Chicago. The defendant produces a witness who testiffes that between the 
hourgeof seven and ten P. Ñ. of that day he was contingously in the company 
of the defendant. The question is then asked, “ Was the defendent during 
that time in the locality of Sate and Madison streets, Chicago?” To which 
the witness responds. “No, sir, he wab not.” Here is a positive 
and complete | denial, as a matter of law sufficient of itself, amd 
presenting a proper field for cross-examination; but the prosecuting 
eattorney may waive cross-examination®and the jurors may not be satisfied 
with a mere denial; accordingly the defendant’s counsel, by way -of corrobo- 
ration, asks: “ Where were you and the defendant during that time?” to 
wiftch the answer comes, “ We were in Milwaukee. We took supper that 
evening at seven P. M., at—hotel, and then went to—theatre, remaining 
there until after ten o'clock.” If this general plan for introducing the 
testimony was followed on all o3casions, the erroneous doctrine that an 
alibi is an affirmative defense, would soon disappear, for tha method of 
offering the proof would demonstrate the absurdity of holding that an alibi 
is an affirmaéive defense, 

The legitimate ube of the defense termed “an abi” id in cases 
where circumstances¢pdicate the defendant as the guilty party; or where 
he is the victim of malice or perjury; or in cases{of (mistaken identity; the 


%e 


“inquiry being as to whether or not he committed: the alleged unlawful act .. 


or acts. Whether he was at some distant place, or simply out of the im- 


° * mediate locality, or was present and did not participate in the alleged 


° 


cfime,” does not change the general nature of the defense, for in each 
instance he simply*endeavors to rebut the testimony connecting him with the 


e * alleged crime. For example, three men are standing together, two being en- 
e gaged in angry words; one of them attempts to leave, and while he isso 


_ doing i is violently struck By the third man with sufficient force to throw him 
° to the ground. By the force of the circumstances, and, it may be, aided by 
a vivid imagination, the victim believes the blow to have been gige by his 
late antagonist, and causes his arrest upon the charge of assault and battery, 


On the frial a disintergated by-standew testifies *that the defendant remain- é 


ing still did not strike the blow, and was five feet distant when it was struck 
by his silent ‘but over-zealous friend. There is no essential distinction Set- 
ween that defehce and where the accused is &t a far distant place, 
The popular notion that a defendant undertakes to prove an alibi, finds 
support in the methods often used by defendant’s counsel to gain nt with 
. x R 
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thegury. Preguently défondant’s counsel joins with éhe pfblic proséoutot 
in telling the jury that a heinous and inexcusable crime has been committed ; 


meriting extreme punishment, but that he wild demonstrate, ¿to tle entirt 
satisfaction of the Jury, that his clieyt is innocent, by provitg that at the , 
time of the commis#ton of the offence the defehdant was ata locality or 
place so distant as to render participation in the act impossible. Ọôunsel 
thereby assumes a burden which the law does got impose. The.comrt and 
the jury are liable to accept the offer, as one'made in accordance with the z 
requirements of law; while the public prosecutor seites upon the opportunity 
and comments on the real or imaginary icsufficiencies im the proof of the 
alibi us incontrovertible evidence of guilt. As similar instantes of this 
class become frequent, public opiniom becomes fixed as to what is supposed 
to be the law upon that subject,“and the judicial mind lulled into accepting 
repeated errors as precedent. - Ne 

If counsel for the defendant, when making the defense, popularly known 
as ‘“‘an‘alibi,’’ would always assume and insist that the burden is ont the 
prosecution to prove that the defendant was present and committed the 
alleged crime, and that the material inquiry 18, whether the defendant was 
present at the alleged crime, and not whether he was at some other specific 
and distant place, a large majority of the trial judges would refuse to cast 
the burden®of proving his whereabouts at the time of the alleged offence on 
the defendant, even though such be the announced doctrine of the higher e 
courts of their respective localities. . > 

The ‘use ofgthe term “alibi,” as designating a particular class of 
defence, should be discontinued, meaning as it does, “elsewhere” or “jn 
another place” (Webster), ag it naturally suggests ad&gal fiction or delusion, , 
namely, that “an alibi” is an affirmative defence incumbent upon the 
defendant to establish. It raises a distinction that does not. and should not; wa 
exist. It diverts the attention from the true dssues to Be determined. It 
raises and creates the illogical, incoherent legal paradox, that whije it is 
incumbent on thé prosecution to prove beyond all reasonable doubt that the 
defendant was present at the time and place of the alleged crime: neverthe- e 
less, the burden of proof is also on the defendant to prove that he was, else- 
where, and ata particular place. when the alleged criminal] eacts were e e 
committed. The general misty air surrounding this subject has eee 7 
many courts to indorse erroneous instructions jased on this double-headed ° 
anomaly. ° ° ‘ 

In pis opinion in Jehnson v. State, 21 Tex. App. 368, 17 S. W. Rep. 
252, MrS Justice Hurt says: e: 
“There was testimony ofquite a number of Witngses very strongly 
supporting an alibi. Upon this sukject the learned judas charge@ the jury “ è 
‘that the defendant relies onan alibi as a defense ;*that 19, on proof that, at 
the time of the offense, if any was comhitted, he was at another place, which 
renderéd it impossible for him,to have been present at the commission of the 
offence. On this igsue the burden of proof is on the defendant to show by a 
preponderance of evidence tke facte establishing an alibi. But if the 
defendant has shof#n such facts as raise a reasonable doubt as to whether he” 
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could have beens presqpt-at the commission of the offense * * Yor not, "you 
will acquit him. ° e ro ° 

ə “These propositions arp inconsistent and in direct conflich If the 
burden df prdof is on the defendant to establish his alibi by a preponderance 
ef evidence, thea the doctrine of reasfnable doubt :agnot possibly apply. 
Wherever, in a criminal or civil case, a party is required to prove æ fact 
(and thtg always means by a preponderance: of testimony), the reasonable 
` doubt does*not obtain, and e@hnot be applied to the negative or opposite of 
= such fact. 5 : : 

“Tf A be at Galves on at a given time he is guilty, but if at Houston at 
that time de ig not guilty. The burden is on A to prove that he was at 
Houston. Ifthis be so, a doubt that, he was at Galveston is not in the. 
proposition, because he must prove that he was at Houston, and this proof 
must be made by a preponderance of evidence ; and a doubt that he was at 
Galveston does not aid his proof that he was at Houston. On the other 

k hên, his proof that he was at Houston may not be by a preponderance of 
the evidence, but amply sufficient to raise a reasonable doubt that he was 
at Galveston. ° 
“Let us review these propositions at work. One of the jurors says: 
‘I doubt that A’ was at Galveston.’ To this another replies: ‘So do I, but 
has,A,proved bya preponderance of evidence that he was ag Houston? 
‘No,’’says the first, but I doubt, from his evidence in support of his being at 
Houston, that he was at Galveston.’ ‘But,’ replies the other. I know that he 
has not proveft by a preponderance of testimony that he was not at Galveston, 
and we are instructed by the judge that he myst do this—that this burden 
ig upon him? In comes the third jiror, and suggests that the only way 
* out of this trouble is to obey all that the judge says upon this subject. To 
this all agree. ‘Now, then,’ says he,‘ we will hold defendant to the proof . 
that he was at Hoyston, for we are told by the judge that the burden is on 
him, and that he must prove by the preponderance of the evidence. Has 
è the discharged this burden ? All say: ‘No? Then he mast be convicted. 
a Br if he has discharged thie burden, then the jury might have a resonable 
° doubt of his being at Galveston. But the first juror replies: ‘The judge 
e | charged ug that it defendant has shown such facts as raise a reasonable doubt | 
e*® asto whetlftr he was at Ga.veston or not, we should acquit.’ To this all agree; 
* + Dut the second juror says : p We are also very p atnly tuvid by his h-nor that 
z the arden is on him to prôve thag he was not at @iiveston, ang this must 
ar ‘be done by the preponderance of ayidentemand.we „havo all agreed that it 
hag nyt been done by him. | 2% SN ô 
*, We have adpotedet po Above-nanter of phox Bxtat the two propdai- 
® tions arein conflict, and ypt% opgisten® and To at further purpose 
of showing that they are f stchiiod, KBRAR YE a tò comfuse tho jury. We 
desire simply to add that Ns | settled in tRis” sta hat the burden of 
proving aad alibi ıs not on aN hapni an 6 
presence of detemdant at the 
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